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While the Constitutional Convention was laboring behind 
closed doors in the summer heat of 1787 in Philadelphia, little 
bands of pioneers from Massachusetts and Connecticut were cross- 
ing the Alleghenies to Sumrills Ferry, Pennsylvania. There, during 
the fall and winter of 1787-88, they built boats to carry them to the 
Ohio, and down that mighty stream to the mouth of the Mus- 
kingum, where they arrived on April 7, 1788 to establish the first 
town in the Northwest Territory, Marietta.1 Arthur St. Clair, the 
first governor of the Northwest Territory, arrived on July 9 to make 
it the seat of government in the Territory. 

A few months later, in the fall of 1788, another town was 
settled, opposite the mouth of the Licking River, on the north bank 
of the Ohio. This settlemnt was more advantageously located than 
the first and Governor St. Clair moved the territorial offices there 
from Marietta in the fall of 1789 and christened the town Cincin- 
nati after the noted post-war Revolutionary society. Other early 
settlements, prior to statehood, in 1802, were: Gallipolis (1790), 
Manchester (1791), Chillicothe (1796), Dayton (1796), Franklinton 
(1797), Cleveland (1796), Youngstown (1798), Warren (1799) and 
Ravenna (1799). 

From 1788 to 1799 the government of the Territory was vested 
in a governor, a secretary, and three judges. This group was given 
legislative authority until such time as the population of the terri- 
tory should be sufficient to warrant the election of a legislative 
assembly. To this group, then, was given authority to establish 
units of local government. However, in both Marietta and Cin- 
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cinnati the inhabitants met in 1789 and enacted local police regula- 
tions without the benefit of a charter.? Gallipolis did the same in 
1790 although in this case the action was regularized by Governor 
St. Clair who appointed the officers chosen to enforce them.’ 

The first legislative assembly of the Territory met in Cincinnati 
in February, 1799, to make nominations to the President for mem- 
bers of a Council of five and reassembled in September to begin 
lawmaking. However, no municipal charters were granted. By 
federal act of 1800, the Northwest Territory was divided and Chilli- 
cothe was designated as the capital of the eastern section. The 
Territorial Assembly at its first meeting in Chillicothe passed an 
act to incorporate the Town of Marietta which served as a model 
for the later ones. By another act in the same year the Assembly 
required that all town plats be filed in the office of the county 
recorder.* In the second session, which met in November, 1801, and 
adjourned in January, 1802, similar acts were passed to incorporate 
Chillicothe, Cincinnati, Detroit, and Manchester.® 

In April, 1802, Congress passed an enabling act authorizing the 
residents of Ohio to form a convention to prepare and adopt a state 
constitution. The Convention met at Chillicothe on November 1, 
1802, and adjourned on November 29 after approving the document 
which had been drafted by them as the first constitution of the state 
of Ohio. There was no popular referendum. State officers were 
elected under the new state constitution and they took over the 
functions of government from the officers of the Northwest Terri- 
tory on March 1, 1803, when the first General Assembly met at 
Chillicothe. The only reference to local government which the 
Assembly found in the new constitution was Article VI, Section 3, 
which provided: “All town and township officers shall be chosen 
annually by the inhabitants thereof, duly qualified to vote for mem- 
bers of the assembly, at such time and place as may be directed by 
law.” Thus the legislature of the state was free to charter munici- 
palities by special act. Since the governor had no veto power, the 
sole authority rested with the Assembly. 

The first municipal charter enacted into law under the consti- 
tution of 1802 was that for Chillicothe, passed February 18, 1804. 
This act established a board of seven trustees and a treasurer 
elected by the freeholders, and an assessor, a collector, a super- 
visor, and a marshal elected by the freeholders and the household- 
ers of six months residence. The trustees were incorporated under 
the name of “the president, recorder, and trustees of the town of 
Chillicothe.” The president and recorder were chosen by the trus- 
tees from among their own members. All officers were required to 
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be freeholders. There was a fine of $10.00 to $30.00 for refusal to 
serve after election. However, no person could be compelled to 
serve for two successive terms. 

Steubenville, Dayton and Lancaster were incorporated by 
similar charters in 1804 and 1805; St. Clairsville in 1807; Gallipolis 
and Springfield (Muskingum County) in 1808; Hamilton and 
Lebanon in 1810. By the time of enacting these latter charters, the 
Assembly was willing to permit all electors to vote for local offi- 
cers, and to hold office. The list of officers was somewhat simplified. 

By a general law of February 6, 1810, the Assembly provided 
for the incorporation of all townships as soon as they should have 
20 electors. This was for the purpose of administering the trust 
property represented by section 16 of each township which had 
been set aside by Congress for school purposes, and, in certain 
areas, section 29 which had been dedicated by the proprietors for 
religious purposes. 

In 1812 the General Assembly amended the charter granted to 
Athens in 1811 by prohibiting the town council from passing ordi- 
nances for the taking and impounding of livestock belonging to 
non-residents of the town, but found within its limits. A similar 
provision was inserted in several subsequent charters. Another 
common limitation referred to taxes for municipal purposes and 
provided that they should not exceed one-half per cent in some 
cases and one per cent in others. 

When the General Assembly accepted the offer of the pro- 
prietors of the townsite of Columbus and determined to locate the 
capital there, a unique arrangement was made. The office of 
Director of the Town of Columbus was established, to be filled by 
joint action of the two houses of the legislature. The Director’s 
basic function was to superintend the erection of public buildings 
in the new town. But he was also given power “to prevent and 
abate all nuisances in streets or public squares and to preserve 
state property from trespass.” William Ludlow was appointed to 
this position on February 10, 1814, at a salary of $600 per year. 
This was reduced to $300 in 1815. 

A new act for the incorporation of the town of Chillicothe was 
enacted in 1812. All white male freeholders and householders, resi- 
dents for one year, were made electors. They chose nine persons 
as a common council, three each year for a three-year term. The 
council chose from its own number a mayor, a recorder, and a 
treasurer. Other officers and employees were appointed by the 
mayor and council. In this charter the mayor was given the judi- 
cial power of a justice of the peace for the first time. 

When Zanesville was incorporated in 1814, it was as a borough, 
not as a town. However the act was in other respects the same as 
those for the government of towns. Still another variation, per- 
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petuated in the modern classification of municipal corporations in 
the state, was introduced by the charter of Cleveland, passed in 
1814, which characterized the new corporation as a village. Colum- 
bus was incorporated as a borough in 1816, but in the title and in 
various sections of the act it is referred to as a town. 

The first general law for the incorporation of towns was passed 
on January 7, 1817. Up to that time the general assembly of the 
State had passed 24 special charters as well as a number of amenda- 
tory acts. The general law provided that the householders in any 
town whose plat had been recorded (provided there were forty or 
more householders) might obtain letters of incorporation by pur- 
suing the following procedure: (1) a petition signed by two-thirds 
of the householders and describing the name and location of the 
town should be presented to the court of common pleas of the 
county in which the town was situated; (2) the court would record 
the petition on its journals, order the clerk to post a copy at the 
court house door at least 30 days before the next term, and cause 
the sheriff to make proclamation of it on the first day of the follow- 
ing term; (3) at the next term the court would examine the truth 
of the facts stated in the petition, and if found true, issue an order 
so stating; (4) the clerk would issue a transcript and deliver it to 
the petitioners who would pay the fees assessed by the court; (5) 
the petitioners would cause the transcript to be filed in the office 
of the Secretary of State, who would “thereupon grant, under the 
seal of the state, letters of incorporation to such town, and record 
the same in a book to be kept in his office for that purpose.” The 
petitioners paid the same fees as were allowed for recording deeds 
“and from the time of recording such letters of incorporation the 
town in such letters named shall be considered a corporate town 
for every intent and purpose in the said letters specified.” 

The organization, powers, and duties of the corporation were 
specified in the charter granted by the Secretary of State, whose 
form was specified in detail in the act. White male persons over 
21, resident for one year were made electors. They were to meet 
at a place agreed upon in the town on the first Saturday in March 
annually and elect a president, recorder, and five trustees “who 
shall be a body corporate and politic with perpetual succession.” 
The president was given judicial authority, and the president, re- 
corder, and trustees, legislative power over subjects specified in the 
act. 

Section 6 of the act provided “That if the president, recorder 
and trustees of any town incorporated under this act shall take 
upon themselves to exercise any power or authority not warranted 
by their letters of incorporation or to use their funds for any pur- 
pose not herein allowed, the supreme court shall have power and 
jurisdiction to stay all such proceedings . . . by writ of injunction 
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or prohibitation (sic).” Towns theretofore incorporated by special 
law were granted authority to obtain letters of incorporation under 
the general law which would supersede their former charter. 

In the next succeeding session of the General Assembly acts 
were passed amending several of the special charters formerly 
granted. One of these, to amend the charter of Zanesville, passed in 
1818, purports to make the provisions of the general law concerning 
the incorporation of towns applicable to Zanesville, subject to the 
acceptance of the provisions of this section of the act by a town 
meeting of the freeholders and householders of the borough. This 
is the first known instance in Ohio history in which a legislative 
act, applying to a municipal corporation, was made contingent on 
local approval, a procedure which has become common in the State 
of New York. 

Cincinnati became the first city in Ohio by an act of the General 
Assembly on February 5, 1819, which was amendatory of the earlier 
charter of 1815, which had been the first to establish wards as a 
basis for the election of the town council. This act also created a 
court of record composed of the mayor and three aldermen elected 
by the council with jurisdiction concurrent with that of the court 
of common pleas. The legislative functions of the former mayor 
were transferred to the president of the council. 

The first separate volume of local acts of the Ohio General 
Assembly was published in 1820. It contained the local laws passed 
by the Eighteenth General, Assembly which began its session in 
Columbus on December 6, 1819. However, except for a minor 
amendment to the special act under which the City of Cincinnati 
was operating, none of the 45 local acts related to municipalities, a 
remarkable record attesting to the effectiveness of the general in- 
corporation act of 1817. 

In the years which immediately follow 1819 there appear to 
have been no new incorporations by special act. However, with 
considerable frequency the special charters granted before 1817 
were amended, particularly to extend boundaries or to grant addi- 
tional corporate powers. There were also some special acts to 
change the names of towns, mostly unincorporated ones, to 
avoid confusion in the handling of the mail. On January 22, 1821, 
the Assembly passed an act repealing letters of incorporation which 
had been issued by the Secretary of State, pursuant to the general 
law, to the town of West Union in Adams county. A year later, a 
special act was passed incorporating the town of Canton, in Stark 
County, and the precedent of circumventing the general law was 
started. 

The Twenty-seventh General Assembly, which convened in 
Columbus on December 1, 1828, amended the charter of the City of 
Cincinnati to authorize the city council to provide for the support 
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of common schools, thus establishing education as a function of 
local government, an arrangement advocated frequently today as a 
mode of simplifying our complex governmental machinery. 

By 1834, when the Thirty-third General Assembly met, the 
passage of general laws formed an insignificant- part of the total 
task of the legislators. The general laws of this session were pub- 
lished in a pamphlet of 58 pages. The local laws required 465 pages 
and included 334 separate acts. Of these 25 were for the incorpora- 
tion of municipalities and 18 were for the amendment of municipal 
charters. In 1835 there were 24 acts of incorporation and 22 amenda- 
tory acts. In 1836 there were 22 new incorporations and 11 amenda- 
tory acts. In 1837, there were 24 new towns created and 19 amenda- 
tory acts passed. 

By 1838 the burden of this special legislation had become so 
great that another general law was passed “for the regulation of 
incorporated towns.” This act provided “that for the good order, 
regulation and government of all towns incorporated after the tak- 
ing effect of this act” such towns should follow its provisions. The 
new law contemplated the enactment of special charters, but pro- 
vided the details of town organization which could be incorporated 
by reference into subsequent acts of incorporation. The act dealt 
with suffrage, elections, officers, powers, oath of office, taxation, 
licensing of liquor sellers, improvement of streets and alleys, judi- 
cial powers of the mayor, use of the county jail, etc. It became 
effective on July 1 of that year. Nevertheless, the Thirty-seventh 
General Assembly also enacted special laws incorporating 20 more 
towns. As to part of them, the acts were in full as they had been 
theretofore. In the case of several others, the new general law 
was taken advantage of by reference in Section 2 of the act as 
follows: “The act for the regulation of incorporated towns aforesaid 
shall take effect and be in force from and after the passage of this 
act so far as relates to the said town of ; ; 

The Thirty-eighth General Assembly made full use of the 
general law by incorporating 13 towns by special acts but referring 
their structure and powers to the general act. One of them, Canal 
Fulton, incorporated on March 19, 1840, was called a borough. In 
1841, 14 more towns were incorporated, all by short acts referring 
to the general law. The local laws of the Fortieth General Assembly 
show 19 more new incorporations, all by reference to the general 
law. By 1842 the tendency to pass detailed charters again appeared 
when apparently complete ones were enacted for Piqua and Mans- 
field. Only three new towns were incorporated, each by reference to 
the general law. There were a number of acts to amend or to re- 
peal earlier corporate charters, so that in the Forty-first General 
Assembly there was a net reduction in the number of municipal 
corporations in the state. In 1844 this trend was reversed. Fourteen 
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new charters were granted, eleven of them by a single omnibus 
act. Only two charters were repealed. 

Town legislation loomed large in the work of the Forty-third 
General Assembly which convened in December, 1844. Several 
new municipalities were chartered. There were three omnibus acts, 
one including 6 towns, another 3, and another 2 which with one 
single act, made 12, all of which were brought under the general 
law of 1839. Sandusky and Mt. Vernon were reincorporated by de- 
tailed acts in 1845. In addition there were 34 acts amendatory of 
existing charters. The omnibus method of incorporation under the 
general law continued in 1846 when 7 towns were included in a 
single act and 3 in another. In addition, Oberlin was given an 
individual charter which indicated that it should operate under the 
general law of 1839 except insofar as such law conflicted with the 
provisions of the act, which contained three sections dealing with 
local powers. Amendatory acts were less numerous during this 
session. 

It will be recalled that the most common designation for a 
municipal corporation up to 1847 was that of “town,” although the 
term “borough” was used occasionally, “village” once, and there 
were a few cities, including Cincinnati, Columbus, Chillicothe, and 
Sandusky. In 1847 the indexer of the local laws for the first time 
used the caption “cities and towns” rather than “Towns, Incorpor- 
ated.” This appears significant in view of the growth of urban 
communities. The Forty-fifth General Assembly continued the prac- 
tise of incorporating towns by omnibus law under the general act 
of 1839. It also reincorporated several towns by more detailed acts 
and amended or supplemented the charters of others. Seventeen 
different towns were incorporated by a single omnibus act passed in 
February 1848 and three others by another act passed the same 
month. The Forty-sixth General Assembly enacted 8 more separate 
acts of incorporation. 

The Forty-seventh General Assembly passed only one omnibus 
act referring to the 1839 law, including five towns. On the other 
hand it passed 13 separate incorporating acts, some referring to 
the general law, others not. The local laws passed by the Forty- 
eighth General Assembly occupy 767 pages as compared with the 
129 pages of general laws. Among the former are one omnibus act 
affecting seven towns, and 34 special acts of incorporation, several 
of which were reincorporations of older municipalities. Spring- 
field, Piqua, Tiffin, and Zanesville were elevated to the dignity of 
cities. The Forty-ninth General Assembly passed 27 new acts of 
incorporation for towns and 26 acts amendatory of previous char- 
ters. The stage was set for the constitutional convention’s consider- 
ation of the problem of special legislation for local municipalities. 
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The Second Constitutional Convention of Ohio met at Colum- 
bus on May 6, 1850, to prepare a new constitution for a state which 
had completely outgrown the document framed forty-eight years 
before. After two months of work the Convention recessed from 
July 9 to December 2 because of a cholera epidemic then raging 
in the state. Their place of meeting after the recess was moved to 
Cincinnati. The convention completed its work and adjourned sine 
die on March 10, 1851. 

One of the serious problems which faced the delegates at the 
convention was that of freeing the legislature of the state of the 
onerous task of enacting special laws. A part of this problem was 
that of the incorporation of cities and towns and the continual 
amendment of these charters to meet the needs of an expanding 
urban civilization. The Convention was not unanimous in its de- 
sire to eliminate these special laws. In Committee of the Whole 
on June 3, 1850, a proposed Section 36 of Article II of the draft 
was stricken out. It provided that “the General Assembly shall 
provide for the creation and government of municipal corporations 
by general and uniform laws.’® It was suggested this matter was 
being dealt with in another committee, the one on Corporations 
other than Banking, and this proved to be true. 

Mr. James W. Taylor of Huron and Erie, in the course of the 
debate, said, “It has been frequently said that three-fourths of the 
laws of Ohio are special and local in their nature. ... We have 
a two fold abuse in this state—local interference by the central 
government, and an omnibus of local legislation vested in the court 
of common pleas.’ 

When the report of the Committee on Corporations other than 
Banking came before the Convention for discussion there was 
little mention of the problem of special charters for local govern- 
ment except by Peter Hitchcock, of Geauga and Trumbull, who 
proposed to except them from the provisions of Section 1 of Ar- 
ticle XIII but, after protracted debate, the section was approved.*® 
However, the important Section 6 of this article occasioned no 
debate whatever in the Committee of the Whole. The whole of 
Article XIII was reported back to the Convention on March 10, 
1851, by the standing Committee on Revision and agreed to with- 
out debate.'° 

The Constitutional Convention of 1850-51 approved the new 
constitution at Cincinnati on March 10, 1851. It was submitted to 
the voters at an election held on the third Tuesday in June and 
went into effect pursuant to their approval on the first day of 





*Ohio Convention Debates, Columbus, 1851, Vol. 1, p. 284. 
Id. at 285. ‘Id. at 363. Id. at 447. 
*Ohio Convention Debates, Columbus, 1851, Vol. 2, p. 851. 
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September, 1851. As finally approved, this constitution, which still 
is the fundamental law of Ohio, contained two provisions relating 
to municipal government. The first one, most specific, was Article 
XIII, Section 6. “The General Assembly shall provide for the or- 
ganization of cities and incorporated villages, by general laws... .” 
The second, less direct, is Section 1 of the same article, “The Gen- 
eral Assembly shall pass no special act conferring corporate 
powers.” Apparently the future of local government was to rest 
upon general laws passed by the Assembly. The appellation of 
“town” was dropped, presumably to avoid confusion with town- 
ships and the term “village” appeared for the first time as of gen- 
eral application. 

The first general law for the organization of “cities and in- 
corporated villages,” enacted May 3, 1852, provided “that all cor- 
porations which existed when the present constitution took effect, 
for the purposes of municipal government, either general or special, 
and described or denominated by any law then in force as cities, 
towns, villages or special road districts shall be and they are hereby 
organized into cities and incorporated villages ... and all laws now 
in force for the organization and government of any such municipal 
corporations shall be, and they are hereby repealed.” 

The act provided that applications for the incorporation of 
new villages, signed by not less than 30 electors, should be pre- 
sented to the board of county commissioners. This board after 
notice and hearing was empowered to order the incorporation, 
which became effective on filing the order with the county re- 
corder and his furnishing two copies, one to the Secretary of 
State, the other to the petitioners. Cities were divided by the act 
into two classes—those of the first class including all those whose 
population was over 20,000, and those of the second class, including 
all others. Villages became cities when they had a population of 
5,000 at any federal census. The effect of the new constitution was 
immediate and drastic. Only 24 special and local laws were passed 
in 1852, occupying 47 pages, while the general laws included 348 
pages. Three town charters were repealed, none was granted, since 
this power had been withdrawn from the Assembly. 

The general law of 1852 was amended on March 25, 1854, to 
make the advancement of a village to a city or a city of the second 
class to a city of the first class dependent upon the approval of 
the local council. Similar amendments to various sections of the 
general law are found in the session laws for the remainder of 
the nineteenth century. There is exhibited a strong tendency to- 
ward special legislation through a refinement of the system of 
classification. As cities grew and became more numerous their 
problems began to differentiate them one from another. Because 
of the prohibition against special legislation contained in Article 
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XIII, Section 1 of the Constitution it was impossible to enact laws 
for each city by name. So the subterfuge of dividing the cities 
into classes was resorted to instead. By 1880, when the Commis- 
sioners to Revise and Consolidate the Statutes reported to the 
General Assembly and the latter adopted the results of their 
labors as the Revised Statutes of Ohio, the classification of mu- 
nicipal corporations was as follows: “Municipal corporations are 
divided into cities, villages and hamlets; cities are divided into two 
classes, first and second; cities of the first class are divided into 
three grades, first, second, and third; cities of the second class 
are divided into four grades, first, second, third, and fourth; cities 
of the second class which hereafter become cities of the first class, 
shall constitute the fourth grade of the latter class; and villages 
which hereafter become cities shall belong to the fourth grade of 
the second class.” 

Membership of cities in the various grades of the two classes 
was determined by population: those over 200,000 were in the first 
grade of the first class, 90,000-200,000 was the second grade, and 
31,500-90,000 was the third grade. The cities of the second class, 
first grade, were 30,500 to 31,500, second grade 20,000-30,500, third 
grade, 10,000-20,000, and fourth grade, 5,000-10,000. Villages also 
were classified; those from 3,000-5,000 were in the first class and 
200-3,000 were in the second class. No new hamlet might be in- 
corporated unless it had 50 electors and no new village unless it 
had a population of 200.'* 

In 1893, the Revised Statutes made the application of this 
classification quite clear by adding to the titles of the various sec- 
tions the names of the cities which then fell into each class or 
grade. Cities of the first class were Cincinnati, Cleveland, and 
Toledo, and each constituted a separate grade. In the second class, 
Columbus was the one city of the first grade, Dayton of the second 
grade, Sandusky, Springfield, Hamilton, Portsmouth, Zanesville, 
and Akron were of the third grade, and all other cities were of the 
fourth grade. It seems clear that the General Assembly was doing 
its best to use the concept of classification under general laws to 
revert to the condition which existed before 1852 when each city 
had to come to Columbus to secure amendments to its charter. 

By 1902 the condition had become even worse. Each of the 
eleven largest cities of the state was isolated in a special class and 





“REVISED STATUTES OF OHIO, §1546 (1880). 

“Jd, §§1547-1551. The courts considered the question whether this 
was special legislation and gave a negative reply in State v. Brewster, 39 
Ohio St. 653 (1884), and Bronson v. Oberlin, 41 Ohio St. 476 (1885). Cf. 
also State ex rel. v. Hudson, 44 Ohio St. 137, 5 N.E. 225 (1886); State ex rel. 
v. Anderson, 44 Ohio St. 247, 6 N.E. 571 (1886); and Marmet v. State, 45 
Ohio St. 63, 12 N.E. 463 (1887). 
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grade under the guise of classification. The Supreme Court of the 
state finally balked at giving its approval to such legislation. The 
first case in which it indicated that it was no longer willing to go 
along with these excessive and absurd classifications was Platt v. 
Craig.1* This case came up on error to the Circuit Court of Lucas 
County and involved the constitutional validity of a legislative 
act of April 14, 1900, which authorized the construction of a bridge 
over the Maumee River.'* Judge Davis wrote the opinion of the 
court, holding the act invalid under Article II, Section 26, of the 
constitution.*® There was no dissent. The court in the course of its 
opinion said that there was no emergency here which required 
special legislation. It is difficult to understand how an emergency 
could make such legislation valid as there is nothing in the con- 
stitution to authorize such an exception. On the other hand, it 
also is difficult to see why a special act was not appropriate in 
this case. Certainly no other city than Toledo had a Maumee River 
to cross, and no other river of Ohio is in any way similar to the 
Maumee. But, be that as it may, the log jam of special legislation 
was breached. However, it was not until somewhat later in the 
same term of court that it became clear to all that the structure 
which had been erected was completely demolished. 


The second case in this series was City of Cincinnati v. Trustees 
of Cincinnati Hospital in which Judge Shauck delivered the opinion 
which held invalid an act of April 29, 1902, as in conflict with 
Article XIII, Section 1 of the constitution.’* This was a special law 
which related to the powers and duties of the Trustees of the Cin- 
cinnati Hospital. It came up on error to the Circuit Court of Hamil- 
ton County. This case suggested a second constitutional provision 
under which the classification scheme might be held invalid, some- 
what more logical and defensible than the first. Again there was 
no dissent. . 


The classic case, however, in which the house of cards defi- 
nitely was flattened, was State ex rel. Knisely v. Jones. This was 
an original action in mandamus in the Supreme Court to compel 
officers of the city of Toledo to turn over books and records to 
their successors under an act of the General Assembly, passed 
April 27, 1902, purporting to reorganize the board of police com- 





%66 Ohio St. 75, 63 N.E. 594. Decided March 18, 1902. Jones v. State ex 
rel. Walbridge also was decided by the same opinion. 

“94 Ohio Laws 175. 

“This section so far as it was applicable here provided that “All laws 
of a general nature shall have a uniform operation throughout the state.” 

*66 Ohio St. 440, 64 N.E. 420 decided June 24, 1902. The section of the 
constitution referred to prohibits the passing of any special act conferring 
corporate powers. 
"66 Ohio St. 453, 64 N.E. 424, decided June 26, 1902. 
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missioners in cities of the third grade of the first class. In a well 
reasoned opinion Judge Shauck, speaking for the entire court, held 
the act invalid under Article XIII, Section 1 of the constitution 
and denied the writ. In the course of the opinion he said: “The 
increasingly numerous classes of municipalities show that even 
where a difference in population is made to appear as the basis 
of classification, the differences in population are so trivial that 
they cannot be regarded as the real basis. The real basis is found 
in the differing views or interests of those who promote legislation 
for the different municipalities of the state. The apparent legis- 
lative intent is to substitute isolation for classification.” 

On the same day the court decided the case of State ex rel. 
Attorney General v. Beacom, the last in the series.‘* This was an 
original action in quo warranto against the municipal officers of the 
city of Cleveland under an act of March 16, 1891, applying to cities 
of the second grade of the first class. Upon the authority of the 
Jones case, Judge Shauck, speaking again for the entire court, 
granted a judgment of ouster. However, because of obvious dif- 
ficulties which would arise from making such a judgment imme- 
diately effective, execution under it was deferred until October, 
just a little more than three months later.’® Governor Nash, con- 
fronted with the prospect that all of the principal cities of the state 
would be without government, called a special session of the Gen- 
eral Assembly, which met on August 25, 1902, to prepare a new 
municipal code which would conform to the provisions of the 
constitution prohibiting special legislation for municipal purposes. 
The code, introduced as Senate Bill 1, was finally passed and ap- 
proved by the Governor on October 22, 1902, to go into effect in 
April, 1903.*° It repealed hundreds of sections of the Ohio General 
Code relating to municipalities and established a new system which 
remains to this day, although subjected to many amendments and, 
since 1912, subject to the provisions of Article XVIII of the Con- 
stitution dealing with municipal home rule. 

The Municipal Code of 1902 was almost Spartan in its sim- 
plicity. Municipalities in the state were divided into two classes: 
cities, including all places with a population in excess of 5,000 and 
villages, which could have 5000 or less. One uniform plan of gov- 
ernment was provided for each of these two groups. This was not 
so difficult to accept in the villages, since they had been dealt with 
in only two classes before 1902. But cities found this scheme well 





*66 Ohio St. 491, 64 N.E. 427, decided June 26, 1902. 

“This was later extended to permit new officers elected under the 
Municipal Code of 1902 to qualify. 

"Cf. AUMANN, “OHIO GOVERNMENT IN THE TWENTIETH CENTURY: FROM 
NASH TO WHITE” in The History of the State of Ohio 6 (1942); Fairlie, The 
Municipal Crisis in Ohio, 1 Micu. L. Rev. 352 (1903). 
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nigh intolerable. For a city like Cleveland, which had a popula- 
tion of 381,768 in 1900, to be governed by the same laws and sub- 
ject to the same governmental structure as Painesville, with 5,024, 
obviously was difficult.2* Some solution seemed imperative. How- 
ever, it was ten years before it could be reached. 


By 1910 the strait jacket was getting very tight. One of the 
strongest forces making for the approval by the voters in Novem- 
ber of that year of a proposal for a constitutional convention was 
the feeling on the part of many city dwellers that they should have 
a greater voice in local affairs and that they should be able to 
provide for governments in their cities which were adequate to 
their needs. Delegates were elected in 1911 and the convention met 
at Columbus in January, 1912. The convention did not prepare an 
entirely new constitution. Instead it submitted to the voters a 
series of 41 amendments, all but eight of which were approved at 
a special election on September 3, 1912. One of those which was 
approved was Article XVIII providing for municipal home rule. 


The proposal for municipal home rule was introduced into the 
constitutional convention by delegate Thomas G. FitzSimons of 
Cuyahoga County.”* The proposal was referred to the Committee 
on Municipal Government on February 21, the same day that 
Theodore Roosevelt addressed the convention.** It was reported 
back by the Committee on April 18 after extended study with a 
recommendation of a substitute proposal.** This report was agreed 
to and ordered engrossed and read a second time.*® The report was 
taken up for second reading and debate on the evening of April 
29. In the absence of delegate George W. Harris of Hamilton 
County, who was Chairman of the Committee, the proposal was 
presented by delegate George W. Knight of Franklin County, Pro- 
fessor of History at The Ohio State University and a member of 
the Committee. 


Professor Knight explained that the proposal was designed to 





“The only variation permitted by the codes was in the size of the city 
council. Cities under 25,000 had 7 councilmen, three of whom were at large 
and four were from wards. Cities of from 25,000 to 40,000 had 9 members 
divided three and six. For every 15,000 inhabitants beyond 40,000 there was 
one additional member. When the number reached 15, one out of five was 
elected at large. Cf. SIEBERT, op cit. supra note 2 at 109; Constitutional 
Convention of Ohio, Proceedings and Debates, Columbus, 1913, p. 1435, 
where Professor Knight says, “the municipal code provides one single form 
of government for all cities and one single form of government for all 
villages.” 

“Proposal No. 272, introduced on Feb. 19, 1912, Constitutional Conven- 
tion of Ohio, Proceedings and Debates, Columbus, 1913, p. 341. 

*Id. at 377. 

“Id, at 1313, 1435. Professor Knight stated on April 29 that the com- 
mittee had held between 25 and 30 meetings. *Id. at 1314. 
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accomplish three things: (1) to make it possible for different cities 
in the state of Ohio to have, if they so desire, different forms and 
types of municipal organization; (2) to get away from the rule 
that municipal corporations shall be held strictly within the limit 
of the powers granted by the legislature and adopt the rule that 
cities shall have power to do all things with reference to local 
government that are not prohibited; and (3) to clarify and ex- 
pand the power of municipalities to acquire and operate public 
utilities. “The proposal does not undertake,” he said, “to detach 
cities from the state, but it does undertake to draw as sharply and 
as clearly as possible the line that separates general state affairs 
from the business which is peculiar to each separate municipal- 
ity 

The first section of the home rule proposal wrote into the con- 
stitution the existing statutory rule as to the classification of muni- 
cipal corporations as cities and villages, with the dividing line be- 
tween them fixed at 5,000. While there was some debate as to the 
advisability of writing this rule into the constitution, it was ap- 
proved by the convention without change. Section two, however, 
raised some more difficult questions. As submitted by the com- 
mittee it repeated the existing constitutional rule from the first 
clause of Section 6 of Article XIII, “The general assembly shall, by 
general laws, provide for the incorporation and government of 
cities and villages.” But it continued, adding, “and it may also enact 
special laws for the government of municipalities adopting the 
same.” This was intended to provide a sort of optional system by 
which cities under the general law, without adopting a home rule 
charter could secure the benefits of certain optional laws adopted 
by the General Assembly merely by accepting their provisions in 
a local referendum. The word “special” was called obnoxious and 
was changed to “additional” in the final draft. 


Section 3 of the ‘proposal caused long and acrimonious debate. 
As submitted by the committee it provided that “municipalities 
shall have power to enact and enforce within their limits such local 
police, sanitary, and other similar regulations as are not in con- 
flict with general laws, affecting the welfare of the state as a whole, 
and no such regulations shall by reason of requirements therein, 
in addition to those fixed by law, be deemed in conflict therewith 
unless the general assembly, by general law affecting the welfare of 
the state as a whole, shall specifically deny all municipalities the 
right to act thereon.”*”? Mr. George W. Pettit of Adams County 
said almost at once that the phrase “affecting the welfare of the 
state as a whole” was surplusage. A number of other delegates 
feared that the section as worded would permit cities to regulate 


"Id. at 1439. 








*Id. at 1434, 
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the liquor traffic in a way not contemplated by state law. While this 
was vehemently denied, the debate occupied several hours and re- 
sulted in several drastic amendments which reduced this section 
to its present form. During the course of this debate Mr. James W. 
Halfhill of Allen County asked, “Did your committee not consider 
that this was to a certain extent experimental, to grant all that 
power to a municipality, to put it on a plane with sovereignty it- 
self?” Mr. Knight replied, “No sir: it is not experimental at all to 
those familiar with municipal home rule. That is what it means. 
It means the people of a municipality shall have the right to con- 
trol their own affairs.”** Mr. Halfhill also asked, “Would not any 
municipality that framed and adopted a charter have the same right 
and reach the same end that you intend to grant by this provision?” 
Mr. Knight replied, “This applies to all municipalities. Your ques- 
tion applies only to those who frame their own charters.”*® This 
colloquy seems to establish the intent of the convention in approv- 
ing this section as being to grant home rule power in passing ordi- 
nances to every municipality whether it adopts a home rule charter 
under Section 7 or not. This has been the interpretation used by 
our Supreme Court. In this respect Ohio appears to have gone 
further than any other state. In other states, in order to claim and 
exercise home rule powers, it is usually necessary that the muni- 
cipality adopt a charter. 

The source of the Ohio Home Rule amendment was revealed 
by Professor Knight in the course of the debates. He said that the 
basis on which the proposal was framed was a draft of a charter 
formulated by the Municipal League of Ohio.*® Active in the prep- 
aration of the draft and the supporting arguments or briefs were 
Mayor Newton D. Baker, Professor Augustus R. Hatton of Western 
Reserve University, and John H. Clarke, a distinguished attorney of 
Cleveland.*! The draft used was chosen over one prepared by an 
equally distinguished group in the city of Cincinnati.** Judge Wil- 
liam Worthington of Hamilton County, although not a member of 
the Committee on Municipal Government, worked with the Com- 
mittee at the request of its chairman, George W. Harris of Hamil- 
ton County. He analyzed the decisions of the California courts con- 
cerning home rule for cities interpreting a constitutional provision 
which had been in effect in that state since 1879.** The phrase 
“affecting the welfare of the state as a whole” which appeared in 
the committee’s report was suggested by Mr. Starbuck Smith, dele- 
gate from Hamilton County who ably defended the desirability of 
its retention on the floor.** However, his efforts failed and the clause 





"Id. at 1441. *Id. at 1442. “Id. at 1445. 
"Id. at 1457, 1465. "Id. at 1467. "Id. at 1457. 
“Id. at 1457, 1464-1465. 
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was stricken from the three places (two in Section 3 and one in 
Section 7) where it appeared, by the adoption of an amendment 
submitted by delegate Edward W. Doty of Cuyahoga County.** 
Thus the way was opened for the struggle between city and state 
as to what is a general law, which has continued for the past thirty- 
five years and which has brought the Ohio home rule amendment 
into such disfavor and disrepute. One cannot predict with certainty 
what would have happened if the original phraseology had been 
retained, but it seems safe to say that the Supreme Court would 
have had considerably more difficulty than it has had in limiting 
the scope of municipal home rule. ‘ 

On April 30, 1912, while the debate on the municipal home rule 
provision was still going on, delegate Robert Crosser from Cuya- 
hoga County offered an amendment to add to the emasculated Sec- 
tion 3 the following words: “but such regulations shall be subject 
to the general laws of the state except in municipal affairs.” Mr. 
Knight complained that it was the term “municipal affairs” which 
by its very vagueness had caused so much difficulty in California. 
He therefore offered as a substitute for Mr. Crosser’s motion a pro- 
posal to change the phraseology by granting to municipalities “au- 
thority to exercise all powers of local self government.”** This 
amendment was agreed to and appears in the constitution today, 
but unhappily it has done little to remedy the damage done by the 
earlier change.*’ 

The final form of Article XVIII was approved on Tuesday, April 
30, and referred to the Committee on Arrangement and Phrase- 
ology. It was reported with minor amendments on Friday, May 
24.58 On Tuesday, May 28, it was taken up for third reading. At 
this time Mr. David Cunningham of Harrison County said that the 
proposal “has received less real general consideration in open con- 
vention than any other important proposal before this body... . 
The proposal is a mongrel, a mixture of a little organic law and a 
great deal of pure legislation, and that legislation of the very worst 
and most vicious kind.” An amendment by delegate E. J. Lampson 
of Ashtabula County which would have emasculated the municipal 
ownership provisions of the article was rejected by a voice vote.*® 
Although there was some question as to whether the proposal ade- 
quately safeguarded the property interests of existing utility serv- 
ices and a suggestion that such publicly owned utilities might be 
called upon to pay county and state (but not municipal) taxes, there 
were no definite proposals for amendment and the measure passed 
by a roll call vote of 99 to 14.4° The vote on final passage was re- 





"Id. at 1474. The vote was 66 to 41. 

*Id. at 1485. *Id. at 1795. 
"Id. at 1489. "Id. at 1867. 
“Td. at 1869, May 28, 1912. 
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considered and the motion was laid on the table.*t On May 31, the 
report of the Committee on Arrangement and Phraseology was 
made to the convention on the municipal home rule proposal. At 
this time a schedule was attached making the amendment effective 
on November 15, 1912, if approved by the voters, and the proposal 
was passed by a vote of 95 to 8. Five of the nine who had voted 
against it on May 28 switched to the affirmative side, one did not 
vote, and one who had voted affirmatively before switched to the 
negative.*? 

The municipal home rule amendment received the number 40 
among the 41 amendments submitted to the people at the special 
election on September 3, 1912. The vote was 301,861 for, 215,120 
against, a favorable majority of 86,741. About half as many voters 
cast ballots at the special election as voted for governor in 1908. 
The highest vote on any proposal was 586,295 as compared with a 
vote for governor in 1908 of 1,123,198 and in 1910 of 932,262.** 

As pointed out by Professor Knight in the course of the debate 
in the convention, the adoption of the home rule amendment did 
not force the next general assembly to adopt a new municipal code, 
but it did supersede some sections of the code.** Since 1912 many 
amendments have been made, both by way of amendment of and 
addition to the municipal code of 1902. There is much confusion 
today as to exactly what the code provides, both for home rule 
cities and for non-home rule cities. For this reason, as well as 
because a housecleaning should be undertaken, as Jefferson sug- 
gested, every generation, it is submitted that the time is now ripe 
for a revision and codification of the laws of Ohio relating to mu- 
nicipalities. This is a task for which the Code Revision Commission, 
with such specialized aid as may be made available to it, is fully 
competent. 





“Id. at 1871. “Id. at 2114. 
“Id. at 1960-1961. “Id. at 1435. 















Home Rule Powers in Theory and Practice 


JEFFERSON B. FORDHAM* AND JOE F. ASHER** 


The notion that American municipalities have an inherent right 
to local self-government has never made more than slight inroads 
upon the strongly prevailing doctrine of legislative supremacy 
over local government. Even that vigorous judicial champion of 
municipal home rule in Ohio, Judge Wanamaker, readily conceded 
that prior to November 15, 1912, the effective date of the so-called 
“Home Rule Amendment,” legislative supremacy obtained in this 
state.’ 

The Ohio story of abuse of legislative power over municipal 
government has already been told in the pages of this number of 
the Journal.’ In 1902 the Supreme Court put an end to evasion of 
the constitutional ban upon special chartering of municipalities 
by resort to artificial classification based on population. During the 
ten years which followed, a well-chastened General Assembly 
showed no disposition to resort further to evasive tactics. It failed, 
however, to provide any flexibility in municipal governmental or- 
ganization. The municipal code of 1902 provided but one form of 
government for municipalities of 5,000 or over and but one for 
those of less than 5,000. Urban leaders were no longer satisfied, 
moreover, to depend upon legislative grace for the authority to do 





*Dean and Professor of Law, College of Law, The Ohio State Uni- 
versity. 

**Member of the staff of the Attorney General of Ohio; formerly Re- 
search Assistant, College of Law, The Ohio State University. Opinions ex- 
pressed in this paper are those of the authors as individuals. 

* McBain, The Doctrine of an Inherent Right of Local Self-Government, 
16 Cor. L. Rev. 190, 299 (1916). The inherent right concept has been as- 
serted most often with respect to the selection of local officers but it has 
cropped up in other situations. See City of Lexington v. Thompson, 113 
Ky. 540, 68 S.W. 477 (1902) (statute fixing the pay of members of a city 
fire department declared invalid); State of Montana ex rel. Kern v. Arnold, 
100 Mont. 346, 49 P. 2d 976 (1935) (statute requiring a three-platoon fire 
department invalidated). 

There was an assertion of a vague transcendental concept of county 
self-government in State ‘ex rel. v. Commissioners, 54 Ohio St. 333, 43 
N.E. 587 (1896), but it was not necessary to the disposition of the case 
and found its only rational support in a widely-repudiated pronouncement 
by Judge Cooley. 

*State ex rel. Toledo v. Lynch, 88 Ohio St. 71, 125, 131, 102 N.E. 670, 
681, 683 (1913) (dissenting opinion). 

*Walker, Municipal Government in Ohio Before 1912, 9 Oxnto Sr. 
L.J. 1 (1948). 
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whatever was deemed necessary in the conduct of what they con- 
sidered local business. They wanted the legal situation reversed so 
that the municipalities would have all powers not denied instead 
of only those positively granted by the legislature.‘ 

The upshot was a constitutional amendment which made a 
direct grant of substantive powers to municipalities and provided 
for three different methods of organizing municipal government: 
(1) incorporation and operation under a uniform general law, (2) 
local option under an optional charter law and (3) local framing 
and adoption of a home rule charter. 

The constitutions of twenty-one states make some sort of pro- 
vision for municipal home rule.* Where the grant of charter-making 
powers comes directly from the constitution it is called constitu- 
tional home rule. Ohio and a number of other states are committed 
to constitutional home rule. If enabling legislation is necessary to 
render home rule powers available what we have is legislative 
home rule. Examples of this type are to be found in Michigan, 
Texas and West Virginia. Neither form gives positive assurance 
of genuine local autonomy. There may be more local responsibility 
and freedom of action under a devolution of authority from a 
liberally-disposed legislature than under a scheme of constitutional 
home rule. Much will depend upon the fate of the constitutional 
grant in the courts as well as the original scope of the grant. 

The Ohio home rule pattern is distinctive in two conspicuous 
respects. Although Article XVIII classifies municipalities under 
5,000 as villages and the rest as cities, home rule powers are granted 
to all municipalities alike, regardless of size.* While it is true that 





*See the remarks of Delegate Knight, 2 Proceedings and Debates, Ohio 
Constitutional Convention 1912, 1433 (hereinafter referred to as “De- 
bates”). 

5 Ariz. Const. Art. XIII, §§2 and 3; Catir. Const. Art. XI, §6 et seq.; 
Coto, Const. Art. XX, §§1-6; La. Const. Art. XIV, §3(a) (As to East Baton 
Rouge Parish and the City of Baton Rouge only); Mp. Constr. Art. XI A 
(as to Baltimore only); Micu. Const. Art. VIII, §2 et seq.; Minn. Const. 
Art. IV, §36; Mo. Const. Art. VI, §§19 and 20; Nes. Const. Art. XI, §§2-5; 
Nev. Const. Art. VIII, §8; N. Y. Const. Art. [X, §§9, 11-13; Onto Const. 
Art. XVIII; Oxia. Const. Art. XVIII, §§2-7; Ore. Const. Art. XI, §§2 and 
2-a; Pa. Const. Art. XV, §1; Tex. Const. Art. XI, §5; UTan Const. Art. XI, 
§5; Was. Const. Art XI, §§10 and 11; W. Va. Const. Art. VI, §39-(a). A 
new Article XV, captioned “Home Rule,” was made a part of the Georgia 
Constitution in 1945. Actually, it provides for optional charters, not home 
rule. Virginia has a procedure for local framing and adoption in any city 
of 50,000 or more of a special charter or form of government to be sub- 
mitted to the General Assembly for its consideration. See Va. Const. §117 
and Va. Acts. 1946, c. 122. This is improved special chartering, not 
home rule. 

*There are a few other states which set no population minimum. 
Among these are Minnesota, Oregon and the relatively recent convert, 
Utah. 
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metropolitan problems have come to the medium-sized city and 
thus have broadened the need for greater flexibility in both the 
organization and powers of municipal government, the larger urban 
centers have always been the strongholds of the home rule move- 
ment.’ Those centers have suffered most at the hands of the legis- 
latures and, at the same time, they have had more complex special 
problems not readily dealt with under a system of uniform general 
laws. It is not without significance that only four of the more than 
700 villages in Ohio have adopted home rule charters. All save 
Canton of Ohio’s twelve largest cities, on the other hand, have 
exercised the power. A total of thirty-three of the 115 cities in the 
state have home rule charters. The need for this authority, at the 
village level, at least, is not apparent. 


In Ohio substantive home rule powers are granted directly by 
the constitution to all municipalities and do not depend, for their 
realization, upon the adoption of a home rule charter. This does 
violence to that basic “axiom of home rule,” as Professor McBain 
put it, “that the grant of substantive powers must not be separated 
from the adjective process prescribed for the exercise of such 
powers.”*® The draftsmen of Article XVIII had not been clear on 
this point. Section 3 grants all powers of local self-government to 
“municipalities.” Such powers doubtless embrace many things com- 
monly placed in executive or administrative hands. The local 
legislative body was not the “municipality.” Charter-making was 
the only process available for the “municipality” to determine who 
would exercise this or that power of local self-government. In 
view of these considerations it is not surprising that a majority 
of the Supreme Court, in the first case under the amendment, 
interpreted it to make the availability of substantive powers of 
local self-government depend upon the adoption of a home rule 
charter.® This construction was not to survive. It was ignored in 
1917 in a case involvjng a local police regulation, a matter obviously 
appropriate for action by the legislative body of the local unit as 
distinguished from its other agencies and officers.’° Six years later 
it was flatly rejected for the view, which has ever since prevailed, 


that the grant of Section 3 is direct and independent of charter- . 


making." 





*So it was in Missouri, the cradle of home rule, when, in 1875, a con- 
stitutional provision, designed to free St. Louis from domination by the 
small town and rural interests in the legislature, was adopted. 

*McBaIn, THE LAW AND THE PRACTICE OF MuNICIPAL HOME RULE 669 
(1916). 

°State ex rel. Toledo v. Lynch, supra note 2. 

* City of Fremont v. Keating, 96 Ohio St. 468, 118 N.E. 114 (1917). 

"The Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 140 N.E. 
595 (1923). 
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This brings us to a question of fundamental importance, which 
has never been decisively dealt with by the courts. If, upon the 
adoption of Article XVIII, all municipalities were immediately 
endowed with all powers of local self-government, was not the 
General Assembly simultaneously excluded from the area? In 
other words, was not local jurisdiction so far exclusive that the 
legislature could not occupy the field even though a particular 
municipality had not acted? A strong argument can be made for 
the exclusive jurisdiction theory. It can be said that the people 
organized the very state itself and that they could parcel out gov- 
ernmental power as between the state and municipalities as they 
saw fit. By giving the latter all powers of local self-government 
they saw fit to make each municipality, to that extent, an imperium 
in imperio. The practical consequences of applying that theory 
are, however, so serious that it is not to be accepted lightly. Any 
provision of the municipal code having to do with anything within 
the sweep of local self-government would simply be invalid. The 
state’s numerous villages are wont to be guided by the statute law 
as they find it. The municipal code is the charter of those which 
have not adopted either an optional or a home rule charter. It 
would be quite too much to expect of every tiny village that it draw 
for itself the line marking the limits of “all powers of local self- 
government”, when it is perfectly apparent that the General As- 
sembly has not and could not reliably do so. 


A possible key to the problem is, we believe, to be found in 
Section 2 of Article XVIII. It requires general laws for the in- 
corporation and government of municipalities. Must we say that 
“government” was used narrowly to denote mere form or struc- 
ture? Is it not less strained to assume that the term covers powers 
and procedures as well as structure? Certainly “self-government” 
in Section 3 embraces substantive powers. Under the normal 
home rule pattern envisioned by McBain substantive powers would 
be made available by charter-making. In Ohio, Sections 2 and 3 
can be read together and the theory developed that the scheme of 
governmental structure, powers and procedure established under 
Section 2 would obtain in any municipality until departed from by 
an appropriate exercise of the home rule powers conferred by 
Sections 3 and 7."? 





“Clearly, Article X, relating to county and township government, 
ties the availability of substantive home rule powers to charter-making. 
County “organization and government” must be provided for by general 
law and charter-making does not effect the realization of substantive 
powers unless it involves the vesting of municipal powers in a county. 
As used here it is perfectly plain that “government” embraces powers as 
well as structure and procedure. It should be noted that county home rule 
is a dead letter in Ohio. See Howland v. Krause, 130 Ohio St. 455, 200 














22 OHIO STATE LAW JOURNAL [Vol. 9 


As the home rule proposal originally appeared in the Conven- 
tion, Section 3 read: 

“Municipalities shall have the power to enact and 
enforce within their limits, such local police, sanitary and 
other similar regulations, as are not in conflict with general 
laws affecting the welfare of the state as a whole; and no 
such regulations shall by reason of requirements therein, 
in addition to those fixed by law, be deemed in conflict 
therewith unless the general assembly, by general law, 
affecting the welfare of the state as a whole, shall specifi- 
cally deny all municipalities the right to act thereon.” 

The portion following the words “general laws” was stricken 
after much debate as to whether their presence would assure the 
municipalities greater authority in dealing with the liquor ques- 
tion.’* The proponents of home rule were unhappy over this action 
because they thought it left ultimate control in the legislature as 
to matters of local concern since laws general in form and applica- 
ion could be enacted on such subjects. Professor Knight, accord- 
ingly, offered an amendment which cast Section 3 into its present 
language except for a comma after “self-government.” This was 
adopted. At that stage of the game Section 7 granted charter- 
making power subject to the limitation “but all such charters and 
powers shall be subject to general laws affecting the welfare of the 
state as a whole.” Mr. Knight thought his amendment would put 
charter and non-charter units on a like footing but he significantly 
declared the effect would be to leave both with powers of local 
self-government “subject to general laws.”’* In order to conform 
Section 7 more closely to the changed Section 3 Delegate Winn 
offered an amendment, which was adopted and which recast Sec- 
tion 7 into its present form. When the entire proposal was adopted 
the comma after “self-government” had somehow disappeared.** 
Later Delegate FitzSimons offered an amendment to restore the 
comma on the ground that it would make it clearer that the “pow- 
ers were entirely within the municipality.”** Mr. Winn opposed 
this amendment with the following significant argument: 

“A few days ago, when this question was under dis- 
cussion, I offered an amendment to section 7 broader in its 
scope and more liberal to the municipalities than anything 
that has been asked for by the author of the proposal or 
by its friends. That amendment was offered and agreed to 
and written into the proposal because in section 3 there 


N.E. 512 (1936), discussed in 2 Onto St. L.J. 309 (1936) and by S. Gale 
Lowrie in Interpretation of the County Home Rule Amendment by the Ohio 
Supreme Court, 10 U. or Cin. L. Rev. 454 (1936). 

*2 Debates 1463 et seq. The original section was attempted to be re- 
produced in full at only one point in the Debates. See 2 Debates 1465. The 
omission in that quotation of the words “are not in conflict with general 
laws affecting” may, with confidence, be taken as an inadvertence. 

“Id. at 1485. “Id. at 1496. * Id. at 1860. 
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was no comma after the word self-government. You see the 

importance of all this, so if we now insert a comma after 

the word “self-government” and thereby limit the right of 

municipalities by general laws to only such things as relate 

to local police, sanitary and other regulations, then we 

have in section 7 the same unrestricted right on the part 

of the municipalities to adopt a charter that was not in- 

tended. Such was not understood to be the sense of this 

Convention when the amendment to section 7 was offered 

and adopted. It ought not to be allowed now. I think that 

the members in favor of this proposal should have known 

before this section was presented that those who are op- 

posed to it yielded, as we did a few days ago, simply be- 
cause we believed there was left in it local self-government 

for municipalities limited only by the provisions of the 

general assembly or the lawmaking power. I move, there- 

fore, that this amendment be laid on the table.” 

The motion to table prevailed. While Mr. Winn appears to 
have been mistaken in saying that there was no comma after “self- 
government” in Section 3 when he proposed an amendment to 
Section 7 a few days before, there is scant basis for doubt that the 
Convention accepted his argument here. 

In its address to the people, which supported each proposed 
amendment with a brief explanation, the Convention ignored Sec- 
tion 3.17 It described the three ways a municipality could deter- 
mine its form of government but said nothing about the substantive 
grants of Section 3. The published commentary of a contemporary 
writer, who strongly opposed the amendment, is particularly inter- 
esting at this point. He wrote: 


“Section 7 provides that: ‘Any municipality may frame 
and adopt or amend a charter for its government and may, 
subject to the provisions of Section 3 of this article, exercise 
thereunder all powers of local self-government.’ Section 3 
specifically states that: ‘Municipalities shall have authority 
to exercise all powers of local self-government .. . as are 
not in conflict with general laws.’ Therefore, the power 
granted in section 7 to ‘frame and adopt or amend a charter’ 
is a grant of power to frame and adopt or amend a charter 
not in conflict with general laws.”!* 

There is a rather compelling point which supports this interpreta- 
tion. If Section 7 were not so interpreted the words “subject to the 
provisions of Section 3 of this article’ would be rendered meaning- 
less for, unless that section’s grant of powers of local self-govern- 
ment is qualified by the non-conflict clause, there would be no 





*The Proceedings and Debates of the Convention do not show this 
part of the Address in final form. See 2 Debates 2052. It was reproduced 
on page 111 of a contemporary pamphlet, published by the Stoneman 
Press, Columbus, Ohio, and entitled “Proposed Amendments to the Con- 
stitution of Ohio.” 

“See the pamphlet cited in note 17, at p. 113. 
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limitation in Section 3 to which the quoted words could have 
reference. To say that the reference is to a limitation upon the 
second grant of Section 3 would do violence to the language used 
since Section 7 uses the wording of the first grant of Section 3.'* 
Section 3, moreover, is not to be read one way for charter munici- 
palities and another for the rest. 

Judge Wanamaker thought the first grant of Section 3 related 
to municipal power and was unlimited; that the second related to 
state power and was limited. “The second half,” he said, “could not 
possibly relate to municipal power, because the first half is as 
comprehensive as a grant of power could be and therefore, no 
addition could be made to it.”*° This ignores both the considera- 
tions mentioned in the preceding paragraph and the improvisation 
indulged in casting Section 3 in its final form. The local self-gov- 
ernment verbiage was an interpolation and it is far from plain 
that an unqualified grant of power was contemplated. Actually, 
moreover, the two grants do appear to overlap; surely some local 
police and sanitary regulations would, as an original matter, be 
said to lie within the ambit of local self-government. It is obvious 
that those who produced the original draft of Section 3 thought so.”4 

There is a familiar argument that unless the municipalities 
were made supreme in all matters of purely self-government “there 
would have been no purpose in adopting the amendment.”** This 
is to put the matter a little strongly. Professor Knight pointed out 
in the Convention that it was desired to reverse the prevailing rule 
that municipalities have only such powers as the legislature has 
devolved upon them, so that by direct constitutional grant they 
would have “the power to do those things which are not pro- 
hibited.” Surely that would be a substantial purpose even though 
legislative supremacy were not broken. 





“In State ex rel. Giovanello v. Village of Lowellville, 139 Ohio St. 219, 
39 N.E. 2d 527 (1942), Judge Williams assumed that the words “subject 
to the provisions of Section 3 of this article,” which appear in Section 7, 
had reference to the limitations upon the second grant of Section 3. He 
did not explain how this could be when Section 7 speaks of powers of 
local self-government but does not mention local police, and the like, 
regulations. 

” Fitzgerald v. Cleveland, 88 Ohio St. 338, 362, 365, 103 N.E. 512, 518, 
519 (1913). 

“See the original language of Section 3, quoted on page 22. In the 
cases we find attempts to explain the existence of the non-conflict clause 
as a limitation upon only the second grant of Section 3 on the ground that 
“local self-government” refers to matters of a “purely local nature” 
whereas police, sanitary and other regulations were not “purely” local 
matters. See State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 578, 53 N.E. 
2d 501, 504 (1944). 

“See Williams, J., concurring in State, ex rel. Arey v. Sherrill, 142 
Ohio St. 574, 586, 587, 53 N.E. 2d 501, 507, 508 (1944). 
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While the courts have not always clearly observed the dis- 
tinction, it is plain enough that the Supreme Court is committed 
to the view that the non-conflict clause qualifies only the second 
grant of Section 3.** The reader is asked to bear in mind that the 
discussion which follows is conditioned by this basic judicial ap- 
proach to the subject. 

Every attempt in the Convention to define home rule powers 
in such terms as “municipal affairs” met with defeat. The sponsor- 
ing delegates had been told about the unhappy history of the term 
“municipal affairs” in the interpretation of the California home 
rule provision.** They wanted to avoid vague language which 
would dump political problems as to allocation of governmental 
powers into the laps of the courts. Yet, with childlike faith, they 
uncritically seized upon the term “local self-government,” language 
which is not one whit more helpful in marking the bounds of mu- 
nicipal authority. One can, of course, dig into the reports and see 
how the term has been applied in particular cases. We find, how- 
ever, that this experience has enabled the courts to make no more 
helpful generalization than that the reference is to matters of a 
“purely local nature.”*> The word “purely” adds little, if anything. 
It does not convert grey into either black or white. As the ex- 
pression of a broad political idea, either the California or the Ohio 
term carries considerable meaning, but, as a legal concept, “local 
self-government” is as lacking in sharpness of meaning, after thirty- 
five years of interpretation, as it was at the outset. It has been a 
fundamental difficulty with the home rule concept from the be- 
ginning that public affairs are not inherently either local or general 
in nature. This being so, it is mere self-deception to parade the old 
girl in a different dress. 

When we come to the second grant of Section 3 we run afoul, 
at once, the terms “conflict” and “general laws.” The obvious in- 
quiry as to the latter is whether it refers to generality of applica- 
tion or of subject matter or both. In Froelich v. City of Cleveland,” 





“The confusion has arisen in the lower courts. Even in cases which 
have drawn heavy fire from devotees of home rule the Supreme Court 
has made it plain that the non-conflict clause does not qualify the first 
grant of Section 3. See State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 578, 
53 N.E. 2d 501, 504 (1944). 

*2 Debates 1485, 1488. Concerning the California experience McBain 
very aptly quoted the following language from an opinion of Judge Mc- 
Farland of the California Supreme Court: “The section of the constitution 
in question uses the loose, indefinable, wild words municipal affairs, and 
imposes upon the court the almost impossible duty of saying what they 
mean.” Ex parte Braun, 141 Cal. 204, 213, 214, 74 Pac. 780, 784 (1903); 
quoted in McBain, THE LAW AND THE PRACTICE OF MuNICIPAL HOME RULE 
279 (1916). 


* See note 21 supra. *99 Ohio St. 376, 124 N.E. 212 (1919). 
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the Supreme Court declared, in substance, that general laws are 
those which apply uniformly throughout the state and that they 
are enactments which are of general concern to the state as a 
whole. It was not made clear that these were two dependent ele- 
ments in a single definition. Since, as we have already seen, the 
Convention struck out a clause which would have expressly 
written the second meaning into the section, “general laws” should 
be taken to refer simply to measures general in application.”’ If, 
on the other hand, the word “local” was used in Section 3 in the 
sense of application it would be redundant because municipal regu- 
lations would necessarily be local in operative effect. 

The prevailing test of “conflict” was spelled out in the case of 
Village of Struthers v. Sokol.** In that case the court adopted the 
“head-on clash” theory. Conflict exists when “the ordinance de- 
clares something to be right which the state law declares to be 
wrong, or vice versa. There can be no conflict unless one authority 
grants a permit or license to do an act which is forbidden or pro- 
hibited by the other.”*® Mere inconsistency is not enough. Such a 
formula is difficult to apply in many situations, and, as we shall 
see, there have been cases in which it appeared that the principle 
itself was shaken, if not abandoned. 

A statute placing limitations upon municipal powers may be 
a law of general application but, with the possible exception of the 
borrowing power,*® the grants of Section 3 cannot be defeated that 





**Tn Section 3, Article XVIII of the Constitution, which empowers 
municipalities to adopt and enforce within their limits such local police, 
sanitary and other similar regulations as are not in conflict with general 
laws, the words ‘general laws’ refer to laws passed by the legislature 
which are of general application throughout the state.” Paragraph 2 of 
the syllabus in Leis v. The Cleveland Railway Co., 101 Ohio St. 162, 128 
N.E. 73 (1920). 

*108 Ohio St. 263, 140 N.E. 519 (1923). The cases down to 1942 are 
discussed by Hitchcock, Ohio Ordinances in Conflict with General Laws, 
16 U. or Cin. L. REv. 1 (1942). 

*® Village of Struthers v. Sokol, 108 Ohio St. 263, 268, 140 N.E. 519, 521 
(1923). 

Section 13 of Article XVIII authorizes the enactment of laws limit- 
ing the power of municipalities to levy taxes and incur debts. Prior to 
1912 the ground had been covered by Section 6, Article XIII. That Section 
was not repealed; the home rule grant was new and the draftsmen merely 
chose the course of putting another tax and debt limit provision in the 
Home Rule Amendment. That it was deemed necessary to confer this 
authority on the General Assembly in express terms suggests strongly that 
Section 3 devolved taxing and borrowing power upon municipalities. 
While this is not seriously questioned the legislative power to “limit” 
municipal authority is interpreted very freely by the General Assembly. 
By enacting the Uniform Bond Act, the legislature has comprehensively 
regulated municipal borrowing. OnIo GEN. CopE §§2293-1 et seq. One won- 
ders whether the two limitation provisions relate to anything beyond 
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way. True “conflict” arises when the legislature has legislated 
directly on the subject, not when it merely forbids municipal 
action.** 

GOVERNMENTAL STRUCTURE 


Home rule powers are conferred upon municipalities. That 
means municipal corporations already duly incorporated. Original 
incorporation under a home rule charter is not possible. The 
scheme of Article XVIII is that a municipality shall be brought 
into being under general law. Once in esse it may continue with 
the form of organization provided by the general law (municipal 
code), or it may, by local option, shift to any one of several forms 
made available by an optional charter law,** or it may frame and 
adopt a home rule charter. An optional charter municipality may 
adopt a home rule charter but the converse is not true. Once a 
home rule charter has been adopted it can be amended as provided 
in Article XVIII but the municipality cannot thereafter shift under 
the statute to an optional plan.** 

The Home Rule Amendment deals expressly with charter- 
making and amendment but is silent as to the repeal or abolition 
of a charter. The Constitution does reserve to the people of each 
municipality the initiative and referendum powers on questions 
which the municipality might then or thereafter be authorized by 
law to control by legislative action.** It would be rather anomalous 
if home rule went so far as to permit adoption or amendment of a 
charter but stopped short-of permitting return to a pre-charter 
status. The court, accordingly, in Youngstown v. Craver,** quite 
frankly was “casting about” for a rationalization, when it upheld 
resort to initiative and referendum as a means of abandoning a 





power. Assuming that matters of procedure in borrowing money to finance 
a city hall, for example, were within the realm of local self-government, 
on what basis could the General Assembly claim the final word except as 
to procedure calculated to implement a tax or debt limitation? This dis- 
tinction was clearly recognized in State ex rel. Hile v. Cleveland, 26 Ohio 
App. 265, 160 N.E. 241 (1927). 

General statutes governing special assessment proceedings have been 
held to override conflicting charter provisions on authority of Section 6, Ar- 
ticle XIII, of the Constitution. State ex rel. Osborne v. Williams, 111 Ohio 
St. 400, 145 N.E. 542 (1924); Berry v. City of Columbus, 104 Ohio St. 607, 
136 N.E. 824 (1922). 

With respect to the issuance of general obligation municipal bonds to 
finance municipal public utilities see State ex rel. Toledo v. Weiler, 101 
Ohio St. 123, 128 N.E. 88 (1920). 

** See City of Youngstown v. Evans, 121 Ohio St. 342, 168 N.E. 844 
(1929); City of Fremont v. Keating, 96 Ohio St. 468, 118 N.E. 114 (1917). 

*® Onto GEN. CoDE §3515-1 et seq. 

*® Switzer v. State ex rel. Silvey, 103 Ohio St. 306, 133 N.E. 552 (1921). 

* Ouro Const. Art. II, §14. 

* 127 Ohio St. 195, 187 N.E. 715 (1933). 
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charter in favor of pre-charter government. The unanswered ques- 
tion whether charter abolition, a local organic act, is a matter a 
municipality is authorized by law to control by legislative action 
is troublesome, but one is likely to look sympathetically upon the 
result achieved. 

The constitutional classification of municipalities by popula- 
tion into cities (5,000 or more) and villages (less than 5,000) is 
definitive and exclusive. The General Assembly may not effect 
further classification for any purpose.** This perpetuates a pattern 
established by the municipal code adopted in 1902. The code makes 
provision for incorporation of villages, but takes no cognizance of 
the exceptional case of a community of 5,000 or over.*’ 


Under Section 7 of Article XVIII “Any municipality may frame 
and adopt or amend a charter for its government and may, subject 
to the provisions of section 3 of this article, exercise thereunder all 
powers of local self-government.” Since Section 3 is considered 
self-executing it has been declared that “. . . a municipality in 
adopting a charter as authorized by Section 7 is merely exercising 
a permissive authority of local self-government conferred upon all 
municipalities by section 3 .. .”** It is clear that a home rule 
charter cannot enlarge municipal powers. So far as substantive 
powers are concerned its function is primarily, if not exclusively, 
distributive. Whether such powers can actually be limited or cut 
down by a home rule charter is an inquiry pursued elsewhere in 
this issue of the Journal.*® 


* City of Mansfield v. Endly, 38 Ohio App. 528 (1931), aff'd 124 Ohio 
St. 652 (1931); City of Elyria v. Vandemark, 100 Ohio St. 365, 126 N.E. 
314 (1919). 

* Onto GEN. CopE §3516 et seq. Unincorporated communities with popu- 
lation far in excess of 5,000 exist in the United States. Kannapolis, N.C., 
has 20,000 or more people. 

* State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 580, 53 N.E. 2d 501, 
504 (1944). If this were strictly true would not Section 7 be superfluous? 

* Comment, 9 Onto Sr. L.J. 121 (1948). 

Some home rule charters purport expressly to render the general laws 
of the state, present and future, governing municipal corporations, appli- 
cable to the charter cities concerned insofar as there is no conflict. Is the 
effect to leave a given municipality with less power than is granted by 
Section 3, Article XVIII, if the statutes so incorporated by reference grant 
less authority than does Section 3? The Court of Appeals for Lawrence 
County assumed in the opinion in a recent case, as yet unreported, that 
home rule powers might be constricted in this way, although it was con- 
cerned merely with the manner of exercise of a municipal power. Hugger 
v. City of Ironton (decided Aug. 17, 1947); appeal dismissed for want of a 
debatable constitutional question, 148 Ohio St. 670 (1948). The court’s 
answer to the point that a municipality could not cut down a direct con- 
stitutional grant was that such power as was denied or taken away could 
as readily be restored by charter amendment. Counsel wanted to be ad- 
vised how there could be incorporation by reference of general laws on 
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It seems safe to say here that the main function of charter- 
making in Ohio is the fashioning of governmental organization. 
There is wide freedom of choice in erecting the executive, adminis- 
trative and legislative framework. It is elementary that separation 
of powers does not apply to municipal government. It is doubtful 
even that the doctrine of non-delegability of legislative power 
would apply, since Section 7 is unqualified in this respect. When it 
comes to the court structure, however, we find that home rule 
power is practically nil. 


Courts 

Section 1 of Article IV, Constitution of Ohio, reads, “The judicial 
power of the state is vested in a supreme court, courts of appeals, 
courts of common pleas, courts of probate, and such other courts 
inferior to the courts of appeals as may from time to time be estab- 
lished by law.” 


In State ex rel. Cherrington v. Hutsinpiller,*’ the court held 
that the attempt of the city of Gallipolis to create a municipal 
court by its charter was beyond the power of the municipality. The 
city argued that its action was within the scope of Section 3, Article 
XVIII, granting to municipalities authority to exercise all powers 
of local self-government, but the court replied that “A power so 
extraordinary and vital should not rest upon any less foundation 
than express grant or clear and necessary implication and we find 
neither in the Constitution. . . . Section 1, Article IV, is a special 
provision of the Constitution that has to do with the creation of 
courts, and as such supersedes the general power of local self- 
government, as granted in Section 3, Article XVIII.’"*! The phrase 
in Section 1, Article IV, “as may from time to time be established 
by law” was interpreted to mean law passed by the general as- 
sembly of the state. Thus, in the matter of the creation of courts 
we would seem to be in an area of exclusive state jurisdiction. The 
common legislative practice is to create particular municipal courts 
for the large cities by special acts. The uniformity requirement of 
Section 26 of Article II is not considered applicable.*? With respect 





matters of local self-government since, under the exclusive jurisdiction 
theory, there could be no valid laws of that sort to be incorporated in a 
charter. The court did not discuss the point. It is not clear, in any event, 
how future statutes could be incorporated presently by reference. Would 
that not involve an ineffective attempt at abdication of municipal power? 
Section 232 of the charter of the City of Columbus obviates the problem 
of charter amendment suggested here by incorporating only such general 
laws as were not in conflict with the charter or with ordinances or reso- 
lutions thereafter adopted. 

“112 Ohio St. 468, 147 N.E. 647 (1925). 

“Id. at 473, 474, 147 N.E. at 649. 

“ OnIo GEN. CopE §1558-1 et seq. Apparently the uniformity objection 
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to the judicial establishment we are, thus, no further away from 
the evils of special legislation affecting municipal government than 
we were a century ago. 

Four years after the Hutsinpiller decision the case of State 
ex rel. Ramey v. Davis* presented a question as to maintenance of 
a municipal court, which had been created by special act of the 
general assembly.‘* The statute required the council of the city of 
Toledo to “provide suitable accommodations for the municipal 
court and its officers, including a private room for each judge and 
sufficient jury room,” to “provide for the use of the court complete 
sets of the reports of the Supreme and inferior courts of the state 
and such other books as the judges of the municipal court may from 
time to time deem necessary,” and “to provide for each court room 
the latest edition of the General Code of Ohio, and necessary sup- 
plies, including telephones, stationery, furniture, books, typewrit- 
ers, heat, light and janitor service.” The city councilmen refused 
to comply and the incumbent judges of the newly-created court 
sought a writ of mandamus to compel the county commissioners 
to provide a place for housing the court. The theory was that the 
court being a state court, and the county an agency of the state, 
the county, not the self-governing municipality, was the proper 
governmental unit to carry out the state’s mandate. The writ was 
denied. The court reasoned that “Power to create a court carries 
with it the power to define its jurisdiction and to provide for its 
maintenance.” 

A unanimous court, speaking through Judge Robinson, de- 
clared, “By the adoption of Section 3 of Article XVIII the state did 
not cede the territory of the municipalities to other sovereigns, but 
only surrendered to the inhabitants of such territory the sovereign 
right to locally govern themselves, and as to all sovereign powers 
not thus surrendered, the sovereignty of the state over such terri- 
tory remained supreme... .”* Under our system of government 
sovereignty rests in the people, and when the people speak through 
the Constitution they are organizing the state for political purposes. 
The constitution does not surrender but devolves or delegates 
powers.** It is believed that Judge Johnson was nearer the mark, 
when in writing the opinion of the court in the case of Fitzgerald 





was not even raised in the leading case of State ex rel. Fox v. Yeatman, 89 
Ohio St. 44, 105 N.E. 74 (1913). 

“119 Ohio St. 596, 165 N.E. 298 (1929). 

“Onto GEN. CoDE §1579-276 et seq. 


“State ex rel. Ramey v. Davis, 119 Ohio St. 596, 599, 165 N.E. 298, 


300 (1929). 
“See Ouro Const. Art. I, §20 “. . . all powers not herein delegated 


remain with the people.” It is elementary American constitutional theory 
that state legislatures have plenary power except as limited. The ae 
clause is interesting in that connection. 
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v. Cleveland,’ he declared: “There has been a new distribution of 
governmental power. The distribution has been made by the 
people.” 

This, however, does not impeach the decision in the Ramey 
case. The fact that the people have given municipalities powers of 
local self-government does not mean that they cannot be employed 
by the state, as before, in matters within state jurisdiction. 


Police and Fire Departments 

These departments, by force of a series of Supreme Court de- 
cisions, occupy a unique position in the governmental structure of 
municipalities. Under the decisions of the Court in Cincinnati v. 
Gamble,** State ex rel. Arey v. Sherrill,*® State ex rel. O’Driscoll v. 
Cull,®° and State ex rel. Strain v. Houston," it has become estab- 
lished law that both police and fire protection are matters of state- 
wide concern “and under the control of state sovereignty.”*? Thus, 
we again encounter an area of state supremacy. 

In the Gamble case, which involved the legality of a city re- 
tirement system set up by Cincinnati for its policemen and firemen 
in lieu of that contemplated by statute, the court invoked the 
familiar conception that a municipality operates in a dual capacity 
—for itself in the conduct of its own particular business, and as 
an agent of the state, in local administration of state affairs. Said 
Judge Williams for the Court, “As to one function, a city or village 
exercises the powers of local self-government within imposed limi- 
tations, and, as to the other, acts as an arm or agency of the sover- 
eign state.”®* Fire and police protection being matters of state-wide 
concern, the municipalities act in relation thereto as arms of the 
state, and the state being the principal may in the exercise of its 
sovereignty impose duties and responsibilities upon them as its 
agencies. 

Judge Williams took it as previously settled in Ohio that police 
protection was an object of state concern. He relied upon a passage 
in the opinion in a tort case which declared that a municipality 
engaged in police protection is performing a governmental function 
with respect to which it enjoys the sovereign immunity of the 
state.** The case actually arose out of street repair operations. So 





“88 Ohio St. 338, 360, 103 N.E. 512, 518 (1913). 

“138 Ohio St. 220, 34 N.E. 2d 226 (1941). 

“142 Ohio St. 574, 53 N.E. 2d 501 (1944). 

"138 Ohio St. 516, 37 N.E. 2d 49 (1941). 

"138 Ohio St. 203, 34 N.E. 2d 219 (1941). 

“ Cincinnati v. Gamble, 138 Ohio St. 220, 34 N.E. 2d 226 (1941), para- 
graph 4 of syllabus. 

"Id. at 227, 34 N.E. 2d at 230. 

“City of Wooster v. Arbenz, 116 Ohio St. 281, 284, 156 N.E. 210, 211 
(1927). 
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far, moreover, as the specious “governmental versus proprietary” 
test, employed in tort actions against municipalities, is concerned, 
a particular activity might well be labeled governmental even 
though the function was local. Certainly that was true of the street 
repair work involved in the very case cited. More to the point, but 
not mentioned, was the following paragraph in a per curiam opin- 
ion in a 1923 case: 

“The matter of the appointment of police officers is purely a 
matter of local self-government, and while the mayor of a city may 
be called to account for the conduct of such officers, of which he has 
knowledge, he may not be removed from office by reason of the 
past history or general character of such appointees.” 

It was apparently the assumption of the majority in the Gamble 
case that all aspects of police protection as administered by a mu- 
nicipality are state business. The opinion came close to saying that 
state jurisdiction is exclusive. There was no suggestion that there 
might be local autonomy in organization, personnel and adminis- 
tration subject only to state requirements and standards as to 
character and extent of service and quality of performance. The 
point was made that if a police department is a “purely” municipal 
matter it could be abolished and the state would be unable to pre- 
vent it. But could there not be a middle ground? Granted that 
police protection is not purely municipal, it can with as much 
force be urged that the function is not purely a state concern. 
Under a home rule set-up is it not reasonable to make the distinc- 
tion suggested above? 

If, of course, we are talking about an area of state power quite 
cutside the reach of Article XVIII, it is idle to dwell upon the mean- 
ing of “local police, sanitary and other similar regulations.” It is 
fairly clear that Judge Williams would not have accorded them a 
breadth of meaning which would embrace organizational and ad- 
ministrative provisions as well as local regulation of the conduct 
of the citizenry, or which would be as wide as the police power. 
He spoke to the point three years later in a concurring opinion in 
the Sherrill case. There he said that the intent was to use the term 
“regulations” in the sense of “municipal legislative acts which make 
an act an offense and prescribe a penalty” and thus to preserve 
the pre-home rule status of state and municipal jurisdictions as to 
misdemeanors.” 

In a cryptic dissenting opinion in the Gamble case Judge 
Turner put the subject of police retirement funds in the local self- 
government province, “At least until such time as the state, by 


State ex rel. Vogt v. Donahey, 108 Ohio St. 440, 445, 140 N.E. 609, 


611 (1923). 
*See State ex rei. Arey v. Sherrill, 141 Ohio St. 574, 587, 53 N.E. 


2d 501, 507, 508 (1944). 
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general laws, shall take over the police and fire departments of the 
state (municipalities?), the employees of such departments are mu- 
nicipal employees, and their employment, discharge, organization, 
pay, pension, etc., remain matters of local self-government.’”*’ He 
did not elaborate. His theory appears to be that the state could 
take over police protection entirely but that so long as munici- 
palities are left with responsibility in the field they can have the 
final say as to organization, personnel and administration. 


The Cull and Gamble cases were both decided May 7, 1941, and 
the Houston case later that year. In the Cull case a Cleveland 
civil service requirement that an applicant for the position of 
patrolman have a high school education fell before a statutory 
prohibition on “educational requirements as a condition of taking 
a civil service examination.” The Houston case involved a success- 
ful attack upon Cincinnati’s departure from a statute so regulating 
the hours of labor of firemen as to increase their time off and the 
payroll burden of the city without providing additional revenue to 
meet the expense. Judge Hart spoke for the majority in both cases. 
While he, too, placed both fire and police protection in the state- 
concern category, he also stressed conflict with general laws. This 
leaves us in some confusion. The state-concern idea is the basis 
for a complete theory in itself. It opens an area of state jurisdic- 
tion beyond the reach of Section 3 of Article XVIII. Even if we 
attempt to apply the second clause of Section 3, it seems not a little 
strained to put civil service-requirements or provision for a platoon 
system for firemen in the “local police, sanitary and other similar 
regulations” category. 

It must be rather ironical to Ohio devotees of home rule that in 
at least two states, where there is no provision for constitutional 
home rule, legislation designed to control municipal discretion as 
to such matters as the pay of policemen and the work program of 
firemen has been knocked out with no better juristic weapon than 
the discredited notion that there is an inherent right to local self- 
government.** 

The most recent decision involving police departments was the 
Sherrill case. A Cincinnati patrolman was charged with certain 
violations of police department rules and ordered to appear before 
the city manager, who intended to hear and determine the charges 
by virtue of a grant of authority in the city charter to “appoint, 





* See Cincinnati v. Gamble, 138 Ohio St. 220, 232, 34 N.E. 2d 266, 232 
(1941). 

“City of Lexington v. Thompson, 113 Ky. 540, 68 S.W. 477 (1902); 
State of Montana ex rel. Kern v. Arnold, 100 Mont. 346, 49 P. 2d 97 
(1935). It is to be noted, however, that the majority view in the home rule 
states accords with that of Ohio. See Axberg v. City of Lincoln, 141 Neb. 
55, 2 N.W. 2d 613 (1942), and note 141 A.L.R. 903, 904 (1942). 
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and .. . dismiss, suspend, ‘and discipline all officers and employees 
in the administrative service under his control.” The defendant 
sought a writ of prohibition to stop the city manager from hearing 
the charges on the ground that under Section 4368, General Code, 
the director of public safety “shall have all powers and duties con- 
nected with and incident to the appointment, regulation and gov- 
ernment of these departments (police and fire), except as otherwise 
provided by law.” By subsequent sections the director of public 
safety is given power to hear and determine charges made against 
policemen and firemen and to inflict such punishment as is justified 
under the facts in each particular case. 


The court, speaking through Judge Bell, held that the charter 
was in conflict with the provisions of the General Code and yielded 
thereto. The court reiterated that “matters pertaining to a police 
department are of state-wide concern” and added that munici- 
palities, charter or otherwise, are without authority to adopt regu- 
lations in respect thereto which are in conflict with general law. 
A very significant point was made that even though “the police 
department of a city is a matter of state-wide concern (this) does 
not prevent the city from adopting any regulation in reference 
thereto so long as such regulation does not conflict with general 
laws.” Despite the talk of conflict with general laws this power 
to act in an area of state concern does not appear to derive from 
either grant of Section 3 of Article XVIII, since the court had 
already laid it down that the first grant embraced only matters of a 
purely local nature. Judge Bell does not fully explain it. Judge 
Williams, the author of the majority opinion in the Gamble case, 
undertook to do so in a concurring opinion. He wrote: “A consid- 
eration of the above-quoted constitutional provisions (speaking of 
Sections 3 and 7, Article XVIII) naturally divides itself into three 
heads: (1) local police, sanitary and other similar regulations; (2) 
powers of local self-government where such regulations are not in- 
volved; (3) the power or authority of the municipality to act in 
matters of state-wide concern.”** As to the third, he declared that 
when the state does not invade or pre-empt the field the munici- 
pality, of necessity, may act voluntarily. But why “necessarily”? 
The legislature is free, if it chooses, to devolve authority upon a 
local arm, such as a municipality, in order to get state business 


done. 


Health Departments 


It was long since decided that the legislature had authority to 
create health districts throughout the state and to impose the bur- 





"See State ex rel. Arey v. Sherrill, 142 Ohio St., 574, 586, 53 N.E. 


2d 501, 507 (1944). 
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den of contributing tax funds thereto upon cities and villages.*° 
Said the court: “we think it clear that when the legislature in the 
exercise of the general legislative power conferred by Section 1, 
Article II, of the Constitution, has adopted general laws providing 
sanitary and other similar regulations, such legislation is effective 
throughout the state.”* There was no problem of “conflict” in this 
case. The'state was exercising positive control regardless of mu- 
nicipal action. 

City of Bucyrus v. State Department of Health™ involved re- 
view of an order of the State Department of Health, issued to the 
city of Bucyrus, to install works or means, satisfactory to the di- 
rector of health, for collecting and disposing of the sewage of the 
city in a manner calculated to correct and prevent the pollution 
of the Sandusky River by such sewage. 


The court, in affirming the order, pointed out that “The sur- 
render of the sovereignty of the state to the municipalities by 
[Article XVIII] was a partial surrender only, and, with reference 
to sanitary regulations, was expressly limited to such sovereignty 
as the state itself had not or thereafter has not exercised by the 
enactment of general laws.”** Here again the situation was not 
one of conflict of a local sanitary regulation with general law. The 
legislature, through an administrative agency acting under general 
law, was compelling a municipality to take affirmative steps to re- 


- move a health hazard. Legislative power does not appear to stop 


short of this; the area is one of legislative supremacy and state 
action may be directed against local units of government as well 
as individuals to achieve the purpose. 


‘he Bucyrus case heralded the emergence of the state-wide 
concern concept. “It is a matter of concern to the whole state 
whether a municipality so dispose of its sewage as to breed disease 
within the municipality.”** The court did not, however, suggest 
that health protection was within an area of power outside Section 
3, Article XVIII. There is express authority under Section 3, Article 
XVIII, to enact local sanitary and other similar regulations not in 
conflict with general laws. Regulation of collection and removal 
of garbage, for example, plainly falls within the scope of the 
granted power. 





“State ex rel. Village of Cuyahoga Heights v. Zangerle, 103 Ohio St. 
566, 134 N.E. 686 (1921). 

“Id. at 577, 134 N.E. at 690. 

120 Ohio St. 426, 166 N.E. 370 (1929); accord, State ex rel. Neal v. 
Williams, 120 Ohio St. 432, 166 N.E. 377 (1929). 

“City of Bucyrus v. State Department of Health, 120 Ohio St. 426, 
427, 166 N.E. 370 (1929). 

“Id. at 428, 166 N.E. at 371. 
“State ex rel. Moock v. Cincinnati, 120 Ohio St. 500, 166 N.E. 583 
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The latest chapter in the history of “municipal” health depart- 
ments in the state was written in State ex rel. Mowrer v. Under- 
wood,** a case involving the selection of candidates for various 
positions in the department of public health of the city of Akron. 
The city charter provided for the creation and appointment of a 
health commission and a director of public health. The charter 
also contained civil service provisions for employees of the health 
department. A taxpayer sought mandamus upon behalf of the city 
to compel the city personnel director and civil service commission 
to comply with the civil service sections of the charter by preparing 
an eligibility list of employees and to comply with the civil service 
sections of the charter and to compel the city director for public 
health and the health commission to make appointments from lists 
so prepared to fill vacancies in the public health department. 


Section 1261-16, General Code, reads in part: “For the purposes 
of local health administration the state shall be divided into health 
districts. Each city shall constitute a health district and for the 
purposes of this act shall be known as and hereinafter referred to 
as a city health district.” Section 4404, General Code, provides 
that “The Council of each city constituting a city health district, 
shall establish a board of health. . . .” In dividing the state into 
health districts, the General Assembly, in the same act, repealed the 
then existing statutes which authorized municipalities to establish 
and appoint boards of health within their local governments. This 
measure, known as the Griswold Act, struck from the Hughes Act, 
the basic health district measure, the provisions which placed the 
employees of health districts under civil service. 

The court held that the statute withdrew previously granted 
powers of local health administration from the municipalities, cre- 
ated in each city a health district which was a separate political 
subdivision of the state, independent of the city with which it was 
coterminous, and delegated to it the health powers withdrawn from 
the municipality. This was squared with home rule on the theory 
that Article XVIII did not surrender the sovereign power of the 
state to protect the public health. Health protection was, in short, 
a matter of state-wide concern. Finally, it was stated that in strik- 
ing out the civil service provisions of the Hughes Act the legis- 
lature thereby clearly manifested an intent that employees of the 
health district were to be exempt from civil service requirements, 
and, therefore, the civil service requirements in the city charter 
did not apply. 





(1929); City of Canton v. Van Voorhis, 61 Ohio App. 419, 22 N.E. 2d 


651 (1939). 
“137 Ohio St. 1, 27 N.E. 2d 773 (1940). 








m 
¥ 


if 


PROT TE 


Mey ' 


+ oS TORE 


& 
& 






ro 


ES 
$y 

Z 
fF 
oe 
fe 





STE Rr eee eet eee 


Sy, 
} Ses 
Rm 
¥ 4 
ho 
BS 
& 
Fe 
Be 
&.. 
Bs 
ee 
is 
Bz: 





1948] HOME RULE POWERS 





37 





There was a proviso in the statute purporting to preserve to a 
municipality constituting a health district authority to provide by 
charter for health administration “other than as in this section 
provided.” This was interpreted to permit charter provisions 
supplementing the health district scheme but not an administrative 
pattern “different from” it. The legislature, it was asserted, could 
not possibly have used the expression “other than” in the latter 
sense. It seems to the writers, however, that the very use of a 
proviso, as well as the words “other than,” is more in keeping with 
the idea of a variation than of supplementation. The General As- 
sembly, at its next session, confirmed this by so revising the section 
as to call for the administrative set-up provided by the act unless 
an administration of public health service “different from” that 
provided in the act had been established and maintained under a 
municipal charter prior to the effective date of the act.” 

To recur, however, to the home rule question in the case, one is 
struck by the broad implications of the court’s reasoning. The 
statute was upheld as a withdrawal of health powers from munici- 
palities. It so happens that the board of health of a city health 
district is appointed by the mayor and confirmed by the council 
and that the mayor serves as its president. This is not a matter 
of legal necessity. Since the district is considered a state agency 
it would appear that its organization might be entirely independent 
of the city. Furthermore, municipal power to pass health regula- 
tions might, for all that appears, be transferred in toto to this state 
agency. 

The logic of the fire, police and health cases is that the legis- 
lature could provide by general law for separate and independent 
ad hoc units of government, coterminous with municipalities, to 
take over fire, police, and health functions as arms of the state and 
to the exclusion of the municipalities. This is, indeed, a startling 
result. In the realm of organization and administration it greatly 
constricts the first grant of Section 3 of Article XVIII. With respect 
to police and health regulations under the police power it means 
that the General Assembly may take away what the constitution 
has given by the second grant of Section 3. 


Conservancy Districts and Other Special Function or Ad Hoc Units 

One of the leading cases under this heading is Miami County v. 
Dayton,** which involved the validity of a state law creating con- 
servancy districts for flood control purposes.*® The city of Dayton 
protested the imposition of the three-tenths mill levy under the 
statute on the ground that such an act was an invasion of the city’s 





* OnIo GEN. CovE §4404, as amended by 119 Ohio Laws 551, § 1 (1941). 
92 Ohio St. 215, 110 N.E. 726 (1915). 
* 104 Ohio Laws 13 et seqg., OHIO GEN. CODE §6828-1 et seq. 
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constitutional power granted by Section 3, Article XVIII. The court 
held that creation of conservation districts was an exercise of the 
state police power as granted to the legislature in Article II, Section 
36, which reads in part: “Laws may also be passed . . . to provide 
for the conservation of the natural resources of the state, including 
streams, lakes, submerged and swamp lands and the development 
and regulation of water power and the formation of drainage and 
conservation districts.” 

Speaking of the home rule provisions of the constitution, the 
court said, “The doctrine in no wise applies to the creation of drain- 
age or conservation districts, where the power to be exercised is 
peculiarly a state power, the sovereign police power. It has always 
been recognized as peculiarly the function of the states.”’° Reliance 
was placed also on the fact that a conservancy district might over- 
lap a number of counties, townships and municipalities. The case 
could easily have been decided on the basis of constitutional con- 
struction alone, since both Article II, Section 36, and Article XVIII, 
Section 3 were adopted on the same day. The former is a specific 
grant of power to the legislature which would take precedence over 
the general grant to municipalities made by the latter. 

Where there is a specific constitutional grant of power to the 
state to establish certain districts and provide legislation for the 
regulation thereof, the problem is somewhat simplified. But where 
the state establishes such a district without express constitutional 
authority resort must be had to general principles. It is safe to 
say that the legislature may provide for ad hoc units of government 
to perform this or that function. The rub comes, however, when 
the effect of the use of the device is to oust municipalities of their 
powers of local self-government. On the other hand, where a gov- 
ernmental problem is no respecter of corporate limits or for other 
reasons cannot be met by the exertion of municipal powers it is not 
evident that the legislature is powerless to create appropriate 
ad hoc governmental units for the purpose and devolve upon them 
the powers needed to do the job. Such would appear to be the 
case with public housing authorities whose objects are slum clear- 
ance and provision of housing for people of small income.” 


PERSONNEL 
It was early declared, in State ex rel. Frankenstein v. Hillen- 
brand,” that “whatever difficulty this court may have encountered 
in accurately designating the subjects comprehended in ‘local self- 





* Miami County v. Dayton, 92 Ohio St. 215, 236, 110 N.E. 726, 732 (1915). 

"The Housing Authority Law deliberately provides for the establish- 
ment of metropolitan housing authorities only in a portion of a county 
comprising all or portions of two or more subdivisions. OHIO GEN. CoDE 
§1078-30. 

"100 Ohio St. 339, 343, 126 N.E. 309, 310 (1919). 
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government,’ as contra-distinguished from ‘local police, sanitary 
and other similar regulations,’ it has had no difficulty in arriving at 
the conclusion that the qualification, duties and manner of selection 
of officers, purely municipal, come within the purview of the pro- 
vision granting a city ‘local self-government.’ ” A significant prac- 
tical aspect of this case was the holding that the first officers under 
a new charter could be voted upon at the same election as the 
charter itself. 
Civil Service 

It will be remembered that Section 10 of Article XV of the 
constitution requires the merit system in the state, county and city 
civil service. This does not apply to villages.’* Soon after the Home 
Rule Amendment was adopted it was held that a home rule charter 
provision for a civil service commission, which complied with Sec- 
tion 10 of Article XV, prevailed over the general statute on the 
theory that regulation of city civil service was within the powers 
of local self-government.’* In 1928 home rule power as to civil 
service was sustained in a case involving a city civil service regula- 
tion, inconsistent with statute, under which one was rendered 
eligible for appointment as chief of police on the basis of faithful 
service although he had not passed a civil service examination.” 
In 1941 the Supreme Court reached a directly opposite result as to 
police department personnel without mention of the 1928 case.” 
A city civil service commission requirement that applicants for 
positions as patrolmen be‘high school graduates was found to be 
in conflict with the general statute and the latter was given con- 
trolling effect on the ground that police protection is a matter of 
statewide concern. The court has decided, as we have seen, that 
fire and health protection are also state concerns and, thus, state 
civil service provisions would govern in those areas. This state- 
wide concern concept as applied to police, fire and health protec- 
tion has already received extended comment in the discussion of 
governmental structure. It seems fairly evident that such a notion 
had to be employed if the court was to get away, in these areas, 
from its original broad position that regulation of the civil service 
of a city is an exercise of a power of local self-government. While 
the “state-concern” concept was not plainly isolated in the majority 
opinion in the Cull case, but was tied to the “non-conflict” clause 
of Section 3, Judge Turner made it clear enough, in a dissenting 





“State ex rel. Giovanello v. Village of Lowellville, 139 Ohio St. 219, 
39 N.E. 2d 527 (1942). But why could not a village provide for civil service 
by home rule charter quite apart from Article XV, since, as we shall see, 
regulation of city civil service is considered a home rule matter? 
™ State ex rel. Lentz v. Edwards, 90 Ohio St. 305, 107 N.E. 768 (1914). 
* Hile v. Cleveland, 118 Ohio St. 99, 160 N.E. 621 (1928). 
* State ex rel. O’Driscoll v. Cull, 138 Ohio St. 516, 37 N.E. 2d 49 (1941). 
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opinion, that civil service regulation did not fall under the second 
grant of Section 3 of Article XVIII, since it was neither a police, 
sanitary nor similar regulation.” 

A special act of the legislature establishing a municipal court 
jn Akron made the tenure of the bailiffs, deputy bailiffs, deputy 
clerks, cashiers, and stenographers of the court subject to the 
pleasure of the appointing power. The Akron charter placed all 
these positions in the classified service. The Court of Appeals, in 
Underwood v. Isham,"* decided that the statute governed. The re- 
sult is in keeping with the principle of the Hutsinpiller case” but 
the opinion expresses misconceptions which leave it rather more 
confusing than helpful. Thus, it was asserted that about the only 
change made by the home rule amendment was to make the validity 
of municipal action depend upon whether there was a statute pre- 
empting the field to the exclusion of the municipality. This does 
not consist with the Supreme Court’s long-established interpreta- 
tion that a municipality is supreme in the domain of local self- 
government. 

The mayor of a municipality is usually the chief law enforce- 
ment officer. Thus, he is a key figure in police protection. All would 
agree that his office is largely, if not fully, within the domain of 
local self-government. Yet, wherein is his function as chief con- 
servator of the peace any the less a subject of state concern than 
the position of chief of police? Since his functions are not purely 
municipal why do not the fire and police protection cases logically 
sweep his office into the ample domain of state-wide concerns? 

In State ex rel. Daly v. Toledo,*® an ordinance of the city of 
Toledo provided for compulsory retirement of members of the 
police and fire divisions at the age of 65 years. Section 486-17a, 
General Code, contained a provision making tenure of officers 
under the act dependent upon “good behavior and efficient service,” 
and providing that removal should be only for inefficiency, neglect 
of duty and similar reasons. The court found that there was a 
conflict between the ordinance and statute and held that the latter 
prevailed. The court failed to identify the grant of power in Sec- 
tion 3, Article XVIII, to which they were referring, but the lan- 
guage used is appropriate to the second grant of power. Perhaps 
“conflict” was not being used in the Section 3 sense; under the 
court’s view, that fire protection is a state concern, the statute 
would govern independently of Section 3 of Article XVIII. 





"Id. at 521, 523, 37 N.E. 2d at 52, 53. It has to do with public organi- 
zation and administration and does not control private conduct. 

*61 Ohio App. 129, 22 N.E. 2d 468 (1939). 

"State ex rel. Cherrington v. Hutsinpiller, 112 Ohio St. 468, 147 N.E. 
647 (1925). 
* 142 Ohio St. 123, 50 N.E. 2d 338 (1943). 
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Contemporary problems of labor relations have cropped up in 
municipal employment. Hagerman v. Dayton" was a declaratory 
judgment proceeding instituted by the Director of Finance of 
Dayton to determine the validity of an ordinance providing for a 
check-off on the wages or salary of certain civil service employees 
of the city, who belonged to a union and who had assented to the 
arrangement. Section 6346-13, General Code, provides that an 
assignment of wages or salary is invalid, unless there is a contract 
“between the employers and their employes, or as between em- 
ployers, employes, and any labor union as to any check-off on the 
wages of such employes as may be agreed upon.” 

The court held that municipal corporations were not “employ- 
ers” within the meaning of 6346-13 and that civil service appointees 
are not “employes” under that section. The ordinance was classed 
as a police regulation and’ thus was overridden by Section 6346-13. 
Thus, the prohibition of that Section was applied to municipal em- 
ployees while the exception was not. It was concluded, moreover, 
that the ordinance was in conflict with “the spirit and purpose of 
the civil service laws of the state.” The opinion went further; it 
declared broadly that in view of the provisions of the constitution 
and statutes on civil service, unions have “no function which they 
may discharge in connection with civil service appointees.” It is 
not at all clear that the civil service laws cover the whole ground.** 
Might not such matters as pleasant working conditions be put for- 
ward by union action, be it.only by a petition and not on the basis 
of an asserted right to collective bargaining? 

If the check-off ordinance was a local police regulation, any 
municipal measure concerning the terms or conditions of employ- 
ment of municipal personnel might as readily be put in the same 
category. All affect human welfare. Municipal provision for a 
cost-of-living salary bonus would be a local police regulation. So 
would an ordinance creating an employees’ welfare fund to be fed 
by salary deductions or otherwise. 

Judge Zimmerman, in a concurring opinion, preferred to rest 
on the theory that the ordinance under consideration did not ac- 
complish a governmental, public or municipal purpose, but was an 
ultra vires attempt to promote the private interests of a nonpublic 
organization.** On this basis deductions under a private hospitali- 


"147 Ohio St. 313, 71 N.E. 2d 246 (1947). 

“It is worthy of note that the Dayton Charter, Section 93 et seq., regu- 
lates civil service. It would seem that a discussion of the scope of civil 
service regulations applicable to Dayton should direct attention to the 
governing charter provisions. 

“In Maryland the legality of a municipal check-off at the instance of 
individual employees has been sustained. Mugford v. Mayor and City 
Council of Baltimore, 185 Md. 266, 44 A. 2d 745 (1946). (Baltimore is a 
home-rule city.) 
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zation plan might be in jeopardy. In either case, the members sup- 
port a group arrangement they consider beneficial to them as indi- 
viduals. This rationalization does, however, avoid some of the de- 
batable points presented in the principal opinion. 

The Attorney General has expressed the opinion that the appli- 
cable state civil service laws apply until a municipality has made 
provisions in its charter to implement Section 10 of Article XV.* 
It is true that the Lentz case,*° in which it was first held that local 
civil service matters were under powers of local self-government, 
involved a situation in which the city had adopted a charter. How- 
ever, the statements in that case were also broad enough to include 
non-charter municipalities. Furthermore, the Lentz case was de- 
cided before the court definitely decided that Section 3, Article 
XVIII, is self-executing. The crux of the matter is the relation of 
civil service to governmental organization. Does Section 7 relate 
merely to the “bare bones” of governmental structure or does 
charter-making embrace the fashioning of governmental organiza- 
tion in a full-blown sense? The former interpretation is not com- 
pelled by the use of the word “government” in Section 7 and it is 
open to the objection that it would both materially narrow popular 
participation in home rule by placing wide authority over organiza- 
tion primarily in local legislative hands and would render charter- 
making all the more formalistic. 

Since, as we have seen, municipalities have no power to create 
courts or regulate the administration of justice, state law is supreme 
as to judicial review of administrative action in civil service mat- 
ters.*° 


Qualifications of Electors 

In 1917 the case of State ex rel. Taylor v. French* reached the 
Supreme Court of Ohio. The charter of East Cleveland provided 
that women should have the right to vote for all municipal elective 
officers and to hold any municipal office. At that time the Ohio 
Constitution, Section 1, Article V, contained the provision that 
“every white male citizen ... of the age of twenty-one years... 
shall be entitled to vote at all elections.” The court upheld the 
charter provision as a valid exercise of a power of local self- 
government. The court was careful to point out, however, that a 
municipality could not “confer upon women the right to vote for, 
or exercise any of the functions of, an officer created by the Con- 
stitution or by the General Assembly.” Section 1 of Article V con- 





“1941 Ops. Atr’y Gen. (Ohio) No. 3846, citing State ex rel. Jackson 
v. Dayton City Commission, 30 Ohio L. Abs. 378 (Ohio App. 1939). 

* 90 Ohio St. 305, 107 N.E. 768 (1914). 

“In re Fortune, 138 Ohio St. 385, 35 N.E. 2d 442 (1941). 
* 96 Ohio St. 172, 117 N.E. 173 (1917). 
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trolled in all elections held to fill offices which the constitution 
itself provided for, but not those to fill offices created by a city 
charter. 

The court mentioned the fact that counsel for the defendants 
conceded that “it may well be that the power to prescribe the 
qualifications of electors for the purpose of all local elections is 
accurately classified as one of the powers of local self-government,” 
but did not expressly approve or disapprove of this thought. In 
view of the holding in the Frankenstein case,** it seems reasonable 
to say that the power to prescribe qualifications of electors for the 
purpose of all municipal elections is a power of local self-govern- 
ment. 


Nominations, Appointments and Elections 

Municipalities may not prescribe the manner or method of 
conducting elections for county and state officers.*® The mere fact 
that as a matter of convenience these elections are at times con- 
ducted concurrently with municipal elections does not enlarge the 
jurisdiction of the municipality nor extend its power beyond its 
own territorial limits. It is plain enough from the cases, however, 
that municipalities are authorized under Section 3 of Article XVIII 
to determine the selection of municipal officers, which shall be ap- 
pointed and which elected, the method of nomination and the 
manner of conducting elections for municipal officers. 

In the leading case of Fritzgeald v. Cleveland,”® the problem 
arose as to the power of a municipality, by home rule charter, to 
abolish nomination by direct primary, to provide for nomination 
by petition and to abolish the party mark or emblem on the 
ballot. Section 7 of Article V of the constitution provides, in part, 
that “All nominations for elective state, district, county and munici- 
pal offices shall be made at direct primary elections or by petition 
as provided by law... .” The majority, in upholding the charter 
provision, harmonized the pertinent provisions of Articles V and 
XVIII by treating the subject as within the sweep of powers of 
local self-government and interpreting “law,” as used in Section 
7 of Article V, broadly to include a home rule charter as well as 
a statute. The three dissenting judges, speaking through Judge 
Donahue, insisted that “law” referred unambiguously and simply 
to statute law.” 





“State ex rel. Frankenstein v. Hillenbrand, 100 Ohio St. 339, 126 N.E. 
309 (1919). 

“State ex rel. Automatic Registering Machine Co. v. Green, 121 Ohio 
St. 301, 168 N.E. 131 (1929). 

°88 Ohio St. 338, 103 N.E. 512 (1913). 

* As Judge Jones later pointed out in Village of Brewster v. Hill, 128 
Chio St. 354, 191 N.E. 366 (1934), the word “law” or “laws” was employed 
repeatedly in the 1912 amendments and this, he thought, disclosed, on the 
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A municipality may make provision in its charter for propor- 
tional representation. Whether to employ that system of voting is 
a choice within the domain of local self-government.*? Section 1 
of Article V of the constitution gives one with the qualifications 
of an elector the right “to vote at all elections” but that is not 
interpreted to mean that he is entitled to vote separately and speci- 
fically for a nominee for each office.** 

While it is beyond the power of a municipality to create a 
court in Ohio, a home rule charter may provide that the president 
of the council may exercise the judicial powers of a mayor con- 
ferred by general law.** Except for interim appointments all 
judgeships in Ohio are made strictly elective by Article IV. Thus, 
a home rule charter could not validly provide for the selection of 
an officer, such as a mayor or council president, who would exercise 
judicial powers conferred by statute, except by election. 

A home rule charter provided that candidates for an elective 
office should be nominated only by petition, which was not to be 
signed by any elector more than 60 days prior to the day of the 
election and which was to be filed with the election officials not 
less than 40 days previous to the day of the election. Section 4785-92, 
General Code, required that “Nominating petitions of candidates 
shall be filed with the same election authority as is provided for 
the filing of declaration of candidacy not later than 6:30 p.m. on 
the sixtieth day prior to the date of election.” Five candidates for 
judge of the police court filed under the charter. Prohibition was 
sought to prevent the board of elections from placing their names 
on the ballot.* 

The court held that the judge of a municipal police court is a 
municipal officer even though the court itself was created by state 
statute and that, under the grant of all powers of local self-gov- 
ernment, a municipality has power to determine the manner of 
selection of municipal officers (which in the case of judges means 





whole, a pretty clear intention to refer to legislative enactments only. 
The Brewster case involved an ordinance but a charter would not appear 
to be on any different footing for present purposes. The Brewster case 
was, in a sense, a blow to home rule, because the court there decided that 
Section 2, Article IV, of the constitution, which requires the concurrence 
of at least all but one of the judges of the Supreme Court to declare a law 
unconstitutional, did not apply to municipal ordinances. 
* Reutener v. City of Cleveland, 107 Ohio St. 117, 141 N.E. 27 (1923). 
*In State ex rel. v. Constantine, 42 Ohio St. 437 (1884), the court 
laid it down that each elector is entitled to vote for a candidate for each 
office to be filled. The majority in the Reutener case thought this an un- 
warranted extension of the plain language of Section 1, Article V, but 
thought that the Home Rule Amendment governed in any event. Thus, the 
Constantine case was not overruled. Judge Robinson dissented. 
*Tde v. State, 95 Ohio St. 224, 116 N.E. 450 (1917). 
® State ex rel. Stanley v. Bernon, 127 Ohio St. 204, 187 N.E. 733 (1933). 
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election and no other method of selection). Therefore, the city or- 
dinance controlled the nomination of the candidates and the peti- 
tions were valid. This decision provides quite a contrast with the 
police, fire and health administration cases. 


Salaries and Other Incidents of Office or Employment 

With the possible exception of policemen, firemen and other 
municipal officers and employees engaged in functions of “state- 
wide concern,” it may safely be laid down that the salaries of 
municipal officers and employees are a matter of local self-govern- 
ment. 

Section 4209, General Code, provided that councilmen of cities 
of 25,000 or less should not receive salaries in excess of $150 per 
year, with a rising salary scale for each additional 30,000 inhabi- 
tants. The city of Mansfield had paid salaries to its councilmen in 
accordance with the scale set forth in a city ordinance, but which 
was higher than the scale provided in Section 4209. The city brought 
action to recover the amount of the alleged overpayments.” 

The court determined that Section 4209 was in conflict with 
Section 1 of Article XVIII of the constitution since it attempted a 
classification of cities and villages different from that made by the 
constitution. While this disposed of the case the court proceeded to 
say, obiter, the amount of money a city pays to its councilmen is 
purely a municipal matter and within “powers of local self-gov- 
ernment.” The ordinance prevailed and the salary payments were 
sustained. . 

Matters pertaining to the employment of secretarial assistance, 
apart from civil service factors in villages and non-charter cities, 
provision for offices, purchases of supplies, hiring of consultants, 
and the like, would seem to fall under the heading of powers of 
local self-government. They involve a minimum of state interest. 


Removal of Municipal Officers 

In a concurring opinion Judge Wanamaker was emboldened 
to list certain matters which he thought resided, without question, 
in the domain of “all powers of local self-government.”*? One of 
these was the recall of municipal officers. Many home rule charters 
doubtless have recall provisions. Considered alone, Article XVIII 
would easily sustain Judge Wanamaker’s conclusion. It should be 
considered, however, with Section 38 of Article II, which reads: 
“Laws shall be passed providing for the prompt removal from of- 
fice, upon complaint and hearing, of all officers, including state of- 
ficers, judges and members of the general assembly, for any mis- 





* City of Mansfield v. Endly, 38 Ohio App. 528, 176 N.E. 462 (1931), 
aff'd., 124 Ohio St. 652, 181 N.E. 886 (1931). 

“See Fitzgerald v. Cleveland, 88 Ohio St. 338, 362, 366, 103 N.E. 512, 
518, 519 (1913). 
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conduct involving moral turpitude or for other cause provided by 
law; and this method of removal shall be in addition to impeach- 
ment or other method of removal authorized by the constitution.” 
In a recent Court of Appeals case the municipal code provision for 
recall was declared unconstitutional on the theory that the quoted 
section applies to municipal officers and exacts the procedure of 
complaint and hearing in all cases.®* If this is true of a statute gov- 
erning a non-charter municipality why would it not also apply 
to a recall provision of a home rule charter on the theory that Sec- 
tion 38, Article II, would rule the general terms of Article XVIII?” 
The soundness of the Court of Appeals’ interpretation may, how- 
ever, be questioned, as an original proposition. Section 38 of Article 
II is addressed to removal for cause. The recall is a political process, 
which may be employed without relation to grounds for removal 


in any ordinary legal sense. 


PROCEDURE 

Is the adoption of rules of legislative and administrative pro- 
cedure within the grant of all powers of local self-government? 
If the primary power being exercised is itself within that grant, 
one would suppose that the ancillary business of the manner of its 
exercise would likewise be covered. Certainly, we entertain no 
doubt that for most purposes the organization and procedure of a 
municipal legislative body may be determined by home rule char- 
ter or by the body itself under charter authority.’ It seems to 
have been assumed in the past that the general statutes would 
govern non-charter municipalities in these matters. It is not evi- 
dent why this must be so as to either legislative or administrative 
procedure. In a recent Court of Appeals case, the issue was squarely 
met and determined in favor of municipal autonomy.’” The City of 
Ironton sold unused land to the Federal Government for a nominal 
price without complying with Section 3699, General Code, which 
requires public sale on competitive bidding. It was held that both 
the power and procedure of sale were matters within the grant of 
all powers of local self-government. 


* State ex rel. Burnett v. Ducy, 44 N.E. 2d 803 (Ohio App. 1942). 

* It may be seriously doubted that home rule charters would be deemed 
“laws” within the meaning of Section 38, Article II. There is a dictum in 
Village of Brewster v. Hill, 128 Ohio St. 354, 357, 191 N.E. 366, 367 (1934), 
to the effect that “laws” refers to legislative enactments only. 

™ State ex rel. Bateman v. Zachritz, 135 Ohio St. 580, 22 N.E. 2d 84 
(1939). (Charter prescribed two-thirds vote to override planning com- 
mission.); State ex rel. Hile v. Cleveland, 26 Ohio App. 265, 160 N.E. 241 
(1927). (Charter provision as to publication of ordinances prevailed over 
Onto GEN. CoDE §4228). 

™ Hugger v. City of Ironton (Court of Apps. of Lawrence County, de- 
cided Aug. 17, 1947, and not yet reported); appeal dismissed for want of a 
debatable constitutional question, 148 Ohio St. 670 (1947). 





















































1948] HOME RULE POWERS 47 


SUBSTANTIVE HoME RULE POWERS 

Thus far we have been concerned largely with structure and 
personnel. It is time to give attention to substantive home rule 
powers. Perhaps the best approach in that area is to focus upon 
particular governmental functions. In that way one should be able 
to get a rather realistic view of home rule in action. It would be 
rather artificial and quite repetitious to deal first with the grant 
of all powers of local self-government in Section 3 and then treat 
of the power to adopt police, and the like, regulations. 


Protection of Public Morals 

We may as well begin with liquor and beer regulations. It is 
in that area that the leading case in Ohio defining “conflict” with 
general laws, Village of Struthers v. Sokol,’ arose. In that case 
certain city ordinances, prohibiting the manufacture and sale of 
intoxicating liquor as a beverage, made some acts crimes that were 
not so by statute and also in at least one instance the penalty im- 
posed by ordinance was greater than that imposed by statute 
covering the same offense. It was determined that the municipali- 
ties concerned had authority under the second grant of Section 3 
to legislate on the subject despite the existence of the prohibition 
clause of Section 9 of Article XV (since repealed). That left the 
question of conflict with general laws. The court declared that “no 
real conflict can exist unless the ordinance declare something to 
be right which the state law declares to be wrong, or vice versa. 
There can be no conflict unless one authority grants a permit or 
license to do an act which is forbidden or prohibited by the 
other.”*°* It is not enough that the ordinance is more stringent 
than the statute. Under this definition, the court found that there 
was no technical “conflict” between the ordinances, which definitely 
fell into the category of local police regulations, and the state 
statutes. The ordinances and statutes merely differed in certain 
respects, but the statutes did not prohibit something which the 
ordinances allowed, or the converse. Nor was the double jeopardy 
objection deemed valid. The same act may, at once, be a mis- 
demeanor under both a statute and an ordinance. 

The argument that the legislature, in controlling certain phases 
of the liquor problem, intended by implication that all other acts 
connected therewith should not be controlled, was rejected by the 
court. Thus, conflict by negative implication was not allowed to 
arise. As long as the statute said nothing, it meant nothing. 

Closing hours for liquor and beer dispensing establishments 
have given rise to several interesting decisions. In City of Coshocton 





108 Ohio St. 263, 140 N.E. 519 (1923). 
Id, at 268, 140 N.E. at 521. 
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v. Saba’ there was an asserted clash between a regulation of the 
State Liquor Board providing that “No intoxicating liquor may be 
sold or permitted to be consumed on week days on the premises 
of D-3 permit holders between the hours of 12:30 a.m. and 5:30 a.m.” 
and a city ordinance prohibiting the sale of such beverages be- 
tween the hours of 10:00 p.m. and 5:00 a.m. and all day on Sunday. 
It was held that, even though it be conceded that the regulation of 
the Liquor Board was a general law, still there was no “conflict” 
between the ordinance and the regulation. The now familiar argu- 
ment that the ordinance prohibited something, which, by implica- 
tion, was allowed by the “general law,” viz., the sale and consump- 
tion of intoxicating liquor on week days from 10:00 p.m. to 12:00 
a.m., was rejected. A like fate was met by the contention that since 
the legislature expressly permitted municipal prohibition of all 
sales of “intoxicating liquor” on Sundays regardless of the regu- 
lations of the Board’ the rule, expressio unius est exclusio al- 
terius, should be invoked to establish that no other departure from 
the state scheme was in order. The court simply held that if the 
statute or regulations said nothing, it meant nothing. 


Akron v. Scalera’® presented an almost identical problem as 
that in the Saba case with like results. A city ordinance prohibited 
the sale of beer on Sunday. Section 6064-22, General Code, pro- 
hibited the sale of beer to persons under 18 years of age, but said 
nothing else concerning the regulation thereof. The court held that 
the ordinance was a local police regulation and that no conflict was 
present “merely because certain specific acts made unlawful by 
ordinance are not referred to in any general law.” The argument 
that the state intended to take over the whole field by setting up 
some regulations as to beer was again rejected. 


Section 6064-17, General Code, provided that “not more than 
one Class D-3, Class D-4, Class D-5 permit shall be issued for each 
two thousand population, or part thereof, in any county, city or 
village.” A city ordinance provided that such permits “within the 
corporate limits of the city of East Cleveland, shall be limited to 
one for every thirty-five hundred (3500) of the population of the 
city of East Cleveland, as shown by the latest federal census.” 
In a proceeding by a D-3 permit holder to compel the city manager 
to issue him a license it was decided that the local police regula- 
tion was in conflict with a general law and, therefore, invalid. 
The case looks a great deal like an instance of conflict based on 
implication. Both measures were couched in negative language; 
the ordinance was the more stringent. Only by interpreting the 





** 55 Ohio App. 40, 8 N.E. 2d 572 (1936). 
6 OnTo GEN. CODE §6064-22. 
1 135 Ohio St. 65, N.E. 2d 279 (1939). 
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statute as permissive can the test of conflict in the Sokol case” 
be met. 

Another closing hours case which reached the supreme court 
was Neil House Hotel Co. v. City of Columbus.’* An ordinance of 
the city of Columbus made it an offense to sell or serve beer and 
intoxicating liquors on the premises of a permit holder after mid- 
night of any day. General Code Section 6064-22, provided that “No 
sale of intoxicating liquor shall be made after 2:30 a.m. on Sunday,” 
and that “Nothing in this section shall prevent a municipal corpora- 
tion or village from adopting an earlier closing hour for the sale 
of intoxicating liquor on Sunday or to provide that no intoxicat- 
ing liquor may be sold on Sunday.” 

Section 6064-15, General Code, provides that the holder of a 
D-3a permit who also holds D-1 and D-2 permits may sell beer and 
intoxicating liquor after the hour of 1:00 a.m. and during the same 
hours as the holder of a D-5 permit. The statute is silent as to the 
hours under a D-5 permit. It remained for administrative action to 
fill the gap. The Board of Liquor Control was authorized by Sec- 
tion 6064-3(i), General Code to regulate the hours during which 
intoxicating liquor might be sold. The Board adopted Regulation 
No. 30, which prohibited the sale and consumption of beer and 
intoxicating liquors on the premises of a D-3a or D-5 permit holder 
between the hours of 2:30 a.m. and 5:30 a.m. The Neil House held 
D-1, D-2, D-3 and D-3a permits. It prayed a declaratory judgment in- 
validating the ordinance insofar as it proscribed sales after mid- 
night on its premises as a permit holder and sought an injunction 
against enforcement of the ordinance in this respect. Plaintiff won 
both in the Court of Appeals and in the Supreme Court. 

The majority concluded that there was conflict with a general 
law. In adopting Regulation No. 30, the Board was acting as an 
administrative agency of the legislature and it was “in effect, the 
voice of the General Assembly heard through an agency of its 
creation.” Thus, the regulation was treated as a “general law” 
within the meaning of Section 3, Article XVIII. 

The rationalization of “conflict” is the significant feature of the 
case. “When the statutes and a valid regulation of the Board of 
Liquor Control say that the sale of intoxicants may not be made 
after a designated hour, it is equivalent to saying that sales up to 
that time are lawful, and an ordinance which attempts to restrict 
sales beyond an earlier hour is in conflict therewith and must 
yield.”*°* This is a clear example of conflict by implication, which 





” Village of Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 (1923). 
** 144 Ohio St. 248, 58 N.E. 2d 665 (1944); discussed in 14 U. or Cut. L. 
REv. 297 (1947). Chief Justice Weygandt and Judges Hart and Williams 
dissented. 
™ 144 Ohio St. 248, 253, 58 N.E. 2d 665, 668 (1944). 
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was rejected in the Saba case."° This case was certified to the 
Supreme Court because the Court of Appeals found the judgment 
rendered to be in conflict with that of a sister court in the Saba 
case. The authority of the latter has, it appears, been pretty well 
dissipated. 

An attempt was made to distinguish Akron v. Scalera,’‘" by 
simply stating that “the implications” of the Scalera case “are that 
if a municipal ordinance of the type here involved is in collision 
with a general law upon the same subject, the ordinance is in- 
effective.” It is true that the Scalera case contains some statements 
that might give strength to the court’s contention. For example, 
“Our attention is not directed to any rule or regulation adopted 
by the Board of Liquor Control with reference to the sale of beer 
on Sunday.” From this one might imply that had some regulation 
been made on the subject, the court would have found a conflict 
by implication. 

Taken literally, Section 6064-15, General Code, authorized a 
D-3a permit holder to do business until at least 1:00 a.m. The Board 
regulation, however, did not, in terms, authorize anything. Thus, 
while it can be urged with some force that the statute expressly 
authorized sale during an hour covered by a municipal prohibition 
there is also basis for the interpretation that affirmative authoriza- 
tion was no more intended here than elsewhere in the act under 
provisions merely forbidding sale after certain hours. 


It is not intended here to embrace the thesis that there could 
never be a proper basis for making out conflict by implication. The 
point is that such an implication is not lightly to be drawn, that it 
should be impelled as a matter of sound statutory interpretation 
in the particular case. Otherwise, by a loose resort to the device, 
the Sokol test might be enervated and home rule powers in the area 
of police, sanitary and other similar regulation be considerably 
weakened. It was frequently stated during the course of the de- 
bates in the constitutional convention that Article XVIII was in- 
tended to vest municipalities with all powers not denied, which was 
the converse of the situation which had hitherto prevailed. Defeat 
of these powers by conflict based on implication is not lightly to be 
accepted. 

The problem of conflict with general laws was involved in two 
well-known nisi prius cases concerning the motion pictures, “The 
Birth of a Nation” and “The Birth of a Baby.” In Epoch Producing 
Co. v. Davis'? it was sought to enjoin the mayor of the city of 
Cleveland from preventing the showing in that municipality of the 





™* City of Coshocton v. Saba, 55 Ohio App. 40, 8 N.E. 2d 572 (1936). 
™ 135 Ohio St. 65, 19 N.E. 2d 279 (1939). 
*219 Ohio N. P. (N.S.) 465, 62 Week. L. Bul. 225 (1916). 
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movie “Birth of a Nation.” The Board of Film Censorship had is- 
sued to the owners of the rights in the film a certificate of censor- 
ship stating that the film was of a moral, educational and harmless 
character. The mayor claimed that, under a provision in the city 
charter granting him full power and authority, as conservator of 
the peace, to supervise the administration of the affairs of the 
municipality and see that the ordinances were enforced, he was 
exercising a valid home rule power in prohibiting the exhibition of 
the picture in Cleveland, since the movie was calculated to excite 
and create a breach of peace contrary to a city ordinance. 

Former Section 871-46(3),1* General Code, provided that “Only 
such films as are, in the judgment and discretion of the Board of 
Censors, of a moral, educational or amusing and harmless character 
shall be passed and approved by the board.” The statute made it a 
misdemeanor to exhibit an unapproved motion picture in Ohio. 

Since the board had jurisdiction and since, as was clearly pro- 
vided in the statute, the only method of review of the Board’s ac- 
tion was in the Supreme Court of Ohio, the court had no standing 
to review the action of the board. The question was—did board 
action control the mayor? Judge Foran concluded that it did. The 
legislature, he thought, had placed the power of censorship in a 
state body and thereby the power was “forbidden to municipalities 
acting under home rule charters.” He had no doubt that in the 
absence of any state law in relation to censorship, a city acting 
under a home rule charter could, by ordinance, provide for cen- 
soring plays and theatrical exhibitions. While the court was, thus, 
employing a theory of state pre-emption, the result can be sus- 
tained under the non-conflict clause. The mayor was trying to ban 
an exhibition allowed by the state censors under a general law. 
Twenty years later, a similar case, which arose in Cincinnati, was 
determined on just that basis.'"* 

An ordinance of the city of Cincinnati attempted to confer 
upon the city manager the power to license exhibitions, amuse- 
ments, and other forms of entertainment held in theaters, concert 
halls, and similar places within the city. The ordinance further pro- 
vided that “if at any time, in the opinion of said city manager, the 
performance, entertainment or exhibition given in such place is 
immoral, indecent, or injurious to the public welfare or morals, 
then the city manager shall have the power to revoke said license.” 


™’ The Administrative Code abolished the Board of Censors of Motion 
Picture Films which operated under the supervision of the Industrial Com- 
mission and transferred its powers and functions to a division of film 
censorship in the Department of Education. Onto Gen. Cope §§ 154-6, 
154-26, 154-47. 

™American Committee on Maternal Welfare v. Cincinnati, 26 Ohio 
L. Abs. 533, 11 Ohio Op. 366 (1938). 
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The city manager was enjoined from stopping the showing of “The 
Birth of a Baby.” If it be assumed that the ordinance authorized 
the action of the city manager, it would be in conflict with the 
statute since it was a local police regulation which forbade what 
the statute allowed, viz., the exhibition of the film. 

Regulation of the business of exhibiting movies, which does 
not amount in substance to a prohibition of exhibition, is another 
matter. That a picture had been passed by the censors would 
hardly preclude a municipality from setting a closing hour or ban- 
ning Sunday movies. The supreme court has dismissed, as not in- 
volving a debatable constitutional question, the appeal of a case 
in which the court below had upheld the validity of a municipal or- 
dinance which prohibited the showing of any motion pictures on 
Sunday.’ Section 13049, General Code, prohibited the exhibition 
of movies on Sunday in the forenoon. Nor would conflict appear to 
be made out where the potential audience was cut down by an or- 
dinance forbidding attendance by children, unless, perhaps, the 
movie was one specially designed for children. 


Control of Streets and Traffic 

The Supreme Court assumed, in Froelich v. Cleveland, that 
“the location, vacation, extension, widening, curbing, guttering, 
paving, maintenance and control of streets” were powers of local 
self-government. It proceeded to uphold a conviction under an or- 
dinance which set a maximum weight of ten tons for loads carried 
on city streets, although the maximum fixed by statute was twelve 
tons. That was in 1919. By treating the ordinance as a matter of 
administrative management instead of a local police regulation, 
the court was able to disregard the question of the existence of a 
“conftict” with general laws. The court was thinking of the city’s 
burden of constructing and maintaining streets.’ Heavy loads, 
however, affect the security and freedom of traffic as well as the 
physical condition of the street. Why, moreover, is a penal ordi- 
nance aimed solely at the protection of the city’s economic interest 
in a public way not a local police regulation? Would not a measure 
prohibiting the defacing of public buildings fall in that category? 
If, on the other hand, “general laws” has to do with enactments of 
general concern instead of general application, the ordinance might 
yet prevail. As to this, the opinion seems to support both inter- 
pretations all in one paragraph.'* 

One of the first cases to find that a local police regulation 


“8 Cambridge v. Elliott, 135 Ohio St. 576, 21 N.E. 2d 669 (1939). 

*°99 Ohio St. 376, 384, 124 N.E. 212, 214 (1919). 

™7 A clearer case is that where a municipality forbids the operation, 
upon its streets, of vehicles equipped with cleats or spikes. Wilson v. 
Springfield, 105 Ohio St. 647, 138 N.E. 927 (1922). 

u8 See 99 Ohio St. 376, 386, 124 N.E. 212, 215 (1919). 
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governing speed of vehicles on the streets of the municipality was 
a valid exercise of municipal power under Section 3, Article 
XVIII, was City of Fremont v. Keating.’** In that case the defendant 
appealed from a conviction under a city ordinance, which forbade 
operation of a vehicle at a greater speed than eight miles per hour 
in the business or closely built-up portions of the city, or fifteen 
miles an hour in any other portion of the city. Section 12604, Gen- 
eral Code, set the exact speed limitations contained in the ordi- 
nance. Violation of the statute was punishable by fine and of the 
ordinance by fine and imprisonment. Section 6307, General Code, 
provided that local authorities should not regulate the speed of 
motor vehicles by ordinance, by-law, or resolution. The conviction 
was reversed on the ground that the defendant was entitled to 
trial by jury since imprisonment might be part of the punishment. 
Since he had not waived jury trial he was improperly convicted. 

The court’s treatment of the authority of the city to regulate 
speed was significant, although not essential to the decision of the 
case. It amounted to this: Section 3 of Article XVIII directly 
granted the-power and the existence of state regulations did not 
prevent its exercise so long as there was no conflict. The legislature 
could not defeat it by simply forbidding its exercise. The statute 
was not a regulation in itself but merely“a limitation upon munici- 
pal regulation. The speed regulations prescribed by the ordinance 
were identical with those of the statute and, thus, there was no 
conflict. 

Speed regulations have since presented real “conflict” difficul- 
ties. Schneidermann v. Sesanstein'*® was a civil action for personal 
injuries resulting from the alleged negligent operation of a motor 
vehicle upon the streets of the city of Akron by the defendant. The 
accident occurred in a school zone. An ordinance of the city set a 
speed limit of fifteen miles per hour for vehicles approaching a 
school building during school hours. Section 12603, General Code, 
made operation of a motor vehicle upon a road or highway at a 
speed greater than was reasonable and proper a misdemeanor. A 
rate of speed greater than fifteen miles an hour in the business or 
closely built-up portions of a municipal corporation or more than 
twenty-five miles an hour in other portions was made prima facie 
evidence of a rate of speed greater than is reasonable and proper. 
Section 12608, General Code, provided that “The provisions of se- 
tion twelve thousand six hundred and three shall not be diminished, 
restricted or prohibited by an ordinance, rule or regulation of a 
municipality or other public authority.” 


4°96 Ohio St. 468, 118 N.E. 114 (1917). 
#121 Ohio St. 80, 167 N.E. 158 (1929). The companion case of Eshner 
v. City of Lakewood, 121 Ohio St. 106, 166 N.E. 904 (1929) is in accord. 
Judges Day and Allen dissented in both cases. 
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The court in finding that this was a local police regulation in 
conflict with general laws relied primarily upon the theory of a 
conflict by negative implication. Said the court, “when the law of 
the state provides that a rate of speed greater than a rate therein 
specified shall be unlawful, it is equivalent to stating that driving 
at a less rate of speed shall not be a violation of law; and therefore 
an ordinance of a municipality which attempts to make unlawful 
a rate of speed which the state by general law has stamped as 
lawful would be in conflict therewith.” What clinched the matter, 
however, was Section 12608. “A local regulation certainly is in 
conflict with a general law covering the same subject if it attempts 
to prohibit that which the statute has expressly provided shall not 
be ‘diminished, restricted or prohibited.’”!* Section 12608 was far 
from clear. How could the “provisions” of a statute be diminished, 
restricted or prohibited? The court thought the Section forbade 
municipal regulation more drastic than that contained in the statute. 
On that basis would the statute not be a limitation of municipal 
home rule power rather than a true regulation, unless we are to 
say flatly that there was a conflict because the effect of the statute 
was to permit speeds over fifteen miles per hour where reasonable 
and proper under the circumstances? Would Section 12608 be not 
prohibitory implementation of state pre-emption of the field? Un- 


der the potent pre-emption shield the state may enact legislation 
on a particular matter and then say to the municipalities of Ohio, 
“We have taken over the whole field; therefore, you are powerless 
to enact legislation in the area.” It is seriously doubted that the 
framers of Section 3, Article XVIII, intended that municipal power 
in matters of police, sanitary and similar regulations should be so 
limited. 


The problem in the Sesanstein case was somewhat alleviated 
by the amending of Section 12603, General Code, to make it 
“prima facie lawful” to drive at speeds not exceeding those 
set forth in the statute. Then, in 1941, both 12603 and 12608 
were repealed so that today it would seem that municipalities have 
effective authority to enact speed regulations. 


Schwartz v. Badila'*? arose after the amendments to Section 
12603, but before the repeal of 12603 and 12608. In that case a city 
ordinance tracked the specific limitations set up in the statute, 
but added, “any speed which is inconsistent with the absolute 
safety of pedestrians and other vehicular traffic by reason of 
weather conditions, highway conditions, congestion of traffic, or any 
cause whatsoever, shall be considered prima facie evidence of reck- 
less driving.” 





Id. at 86-87, 167 N.E. at 160. 
** 133 Ohio St. 441, 14 N.E. 2d 609 (1938). 
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The court decided that this was a local police regulation in 
conflict with general laws. Since, under the statute it was made 
prima facie lawful to operate a motor vehicle at a speed not ex- 
ceeding the rate specified and the ordinance made it prima facie 
unlawful, conflict was considered obvious. There was a clash be- 
tween the ordinance and statute only when the operator of a motor 
vehicle drove within the statutory speed limits, which speed was 
prima facie lawful, but in such a manner as to cause the speed to 
be inconsistent with the absolute safety of pedestrians and other 
vehicular traffic which was prima facie unlawful under the ordi- 
nance. In other words, it was possible under certain circumstances 
for the same rate of speed to be prima facie unlawful under the or- 
dinance and prima facie lawful under the statute. Conflict was not 
inevitable. The ordinance did not flatly prohibit anything that was 
allowed by the statute. The most that could be held against the 
ordinance was that it shifted the burden of going forward with 
the evidence, or, perhaps, the burden of proof. 

Especially interesting in a study of powers of Ohio munici- 
palities are the cases dealing with regulation of the use of streets 
by public carriers. The leading case upon this subject is Village of 
Perrysburg v. Ridgway.’* An ordinance of the village prohibited 
motor busses from starting or stopping within the municipal limits, 
although the ordinance did not in any way prohibit the use of the 
streets for through traffic. The case was a statutory taxpayer’s suit 
to enjoin enforcement of the ordinance. The Supreme Court, by a 
bare four-to-three vote, upheld the ordinance. The majority con- 
sidered it a valid exercise of a power of local self-government. The 
dissenters saw the measure as a police regulation which affected 
the people and commerce of the state as a whole and which dis- 
criminated arbitrarily against the village’s own people. It must be 
obvious that the exercise of home rule powers is subject to such 
constitutional limitations as the due process and equal protection 
of the laws clauses of the Fourteenth Amendment. 


It is going pretty far to say in the motor vehicle age that local 
self-government carries to the point that a village may prevent 
interurban common carriers from stopping their vehicles within 
its limits. Judge Jones insisted in his Perrysburg dissent that the 
majority’s position was “a reversion to the ancient governmental 
state, which existed within the walled cities in the Middle Ages.” 

Doubtless, the reason for the regulation was to avoid conges- 
tion upon the streets and to safeguard the lives of the inhabitants 
of the village against the stopping and starting of busses. Such 
legislation falls in the category of local police regulation and, thus, 
is subject to the limitation of conflict with general laws. Two 


2108 Ohio St. 245, 140 N.E. 595 (1923). 
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years later, by a four-to-three vote, the court so classified an ordi- 
nance of the city of Nelsonville, which prohibited the operation of 
any motor busses on any street or avenue “on, or along or over 
which street car or interurban cars are operated.”** The suit was 
one for an injunction to restrain enforcement of the ordinance. The 
plaintiffs held a certificate of convenience and necessity issued by 
the Public Utilities Commission pursuant to the authority granted 
in Section 614-86, General Code, which provides, in part, that the 
Commission shall have power “to supervise and regulate each 
such motor transportation company ... to prescribe safety regula- 
tions, and designate stops for service and safety on established 
routes.” The certificate fixed a bus route through the city. The 
ordinance, while it did not entirely prohibit motor busses from the 
use of the streets, so restricted the use of the thoroughfares of the 
city that the busses were relegated to practically impassable streets. 
The minority adhered to the local self-government thesis. The 
majority, however, concluded not only that the police regulation 
was unreasonable, but also that it was “beyond the letter and 
spirit of Section 614-86, General Code.” The Perrysburg case was 
distinguished by pointing out that it was decided before Section 
614-86 became effective and that it did not involve an absolute pro- 
hibition of through traffic. 


The Village of Bridgeport enacted an ordinance which marked 
out the limits of the congested traffic district within the village and 
limited passenger stops within that area by motor vehicles carry- 
ing passengers for hire to designated stop zones. This measure was 
upheld as applied to an interstate carrier which held a certificate 
of convenience and necessity from the Public Utilities Commis- 
sion.'** The certificate did not purport to designate passenger stops 
in the village and, thus, there was no clash between it and the ordi- 
nance. While the opinion is not entirely clear on the point, the court 
seems to have regarded the ordinance as an exercise of a power of 
local self-government. A municipal regulation of traffic looks more 
like a local police regulation to the writers. This classification would 
call for no difference in result because there was no conflict with 
general law. 





™ City of Nelsonville v. Ramsey, 113 Ohio St. 217, 224, 148 N.E. 694, 696 
(1925). 

Eastern Ohio Transport Corp. v. Bridgeport, 44 Ohio App. 433, 185 
N.E. 891 (1932), petition in error dismissed for want of a debatable con- 
stitutional question, 126 Ohio St. 238, 184 N.E. 852 (1933). 
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Sylvania Busses, Inc. v. Toledo*** involved an ordinance of the 
city of Toledo providing that it should be unlawful for anyone 
operating an interurban motorbus over the streets of the munici- 
pality to carry passengers for hire within the city limits, from one 
point to another therein, except on such routes as the city should 
designate and on which there was no community traction com- 
pany service, either bus or street car. General Code Section 614-86 
required that a motor carrier carrying passengers whose complete 
rides were within one municipality or contiguous municipalities 
have the consent of the muncipality or municipalities. The plain- 
tiff motor transporation company, holding a certificate of conve- 
nience and necessity from the Public Utilities Commission, sought 
an injunction to restrain the enforcement of the ordinance. The 
ordinance was upheld but the court did not find it necessary to 
determine whether Article XVIII, Section 3, was alone sufficient 
authority without benefit of the statute. 

The opinions in these cases agreed that a certificate of con- 
venience and necessity was a mere license and did not grant to 
the carrier any property right in the streets of the municipality. 
Thus, the various regulations of the municipalities did not take 
away property rights, although the ordinances were still subject 
to the rule that they must not be unreasonable or arbitrary. Local 
situations demand local treatment and it should not be unduly dif- 
ficult to effect a fair accommodation of local and wider interests in 
traffic control. P 

Local licensing legislation of various types has given rise to 
several interesting “home rule” decisions. In 1927 the Supreme 
Court was faced with the question whether the city of Cincinnati, 
in the absence of state legislation upon the subject, had authority 
to require taxi drivers in the city to furnish insurance or bonds 
indemnifying themselves against loss from negligent operation.**’ 
A non-complying driver sought mandamus to compel the issuance 
of a license. The court decided that the measure was a valid local 
police regulation aimed at the protection of the members of the 
general public in Cincinnati. There was no problem of conflict 
since there was no general law upon the subject. It was contended 





118 Ohio St. 187, 160 N.E. 674 (1928); accord, Murphy v. Toledo, 108 
Ohio St. 342, 140 N.E. 626 (1923). A significant current method of traffic 
regulation is the familiar parking meter. The employment of the device 
is an exercise of the police power. There is power under Section 3, Ar- 
ticle XVIII, to resort to it. Hines v. City of Bellefontaine, 74 Ohio App. 
393, 57 N.E. 2d 164 (1943). 

* State ex rel. McBride v. Deckebach, 117 Ohio St. 227, 157 N.E. 758 
(1927). An ordinance requiring that motor vehicles operated on the city 
streets be inspected has been upheld, in the absence of conflicting state 
regulation of the subject. Mayer v. Ames, 133 Ohio St. 458, 14 N.E. 2d 
617 (1937). 
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by the relator that the ordinance had no relation to the public 
safety since it merely provided for the collection of judgments ren- 
dered against taxicab operators. The court rejected this argument, 
stating that “Proper protection of the public is not limited to pre- 
vention of injury. Proper public protection comprehends the taking 
of measures to make whole members of the public who have suf- 
fered injury, and in this broad and legitimate sense this measure 
would fall within the police power if it applied only to remedies 
for injury after the occurrence thereof.”*** 

A Cleveland ordinance provided that no person under 18 
should be permitted to operate an auto upon the streets of the 
city, and that the owner of an auto should not permit a minor un- 
der 18 to operate it upon the city streets. The owner of an auto- 
mobile, who permitted his seventeen-year old stepson to operate it 
in violation of the ordinance, was convicted of contributing to the 
delinquency of a minor.’*® 

The boy had a state driver’s license. The statute set no age 
minimum but Section 6296-10, General Code, then provided that 
“The registrar shall not grant the application of any minor for an 
operator’s license unless such application” was signed by the proper 
parent, guardian or other person having custody of such minor. 
Section 6296-11 required an examination to be given before a minor 
under 18 years of age could receive a license to operate a motor 
vehicle in the state. The Court of Appeals reversed the judgment 
of conviction; the ordinance was a local police regulation in con- 
flict with the state driver’s license law and was, therefore, invalid. 
The state license was accorded the effect of affirmatively permitting 
the licensee to operate a motor vehicle in the state. Thus, Cleve- 
land forbade what the General Assembly allowed. 

The municipal establishment of safety zones for the safety of 
pedestrians and persons boarding street cars and busses has been 
recognized as a valid local police regulation where there was no 
question of conflict with general law. '*° In the same category would 
fall a requirement that a driver stop before entering a thoroughfare. 

Heidle v. Baldwin'*' was a personal injury action in which the 





#% State ex rel. McBride v. Deckeback, 117 Ohio St. 227, 233, 157 N.E. 
758, 759 (1927). The suggestion made in the opinion that the indemnity 
requirement had a direct tendency to make drivers more careful and, thus, 
had an additional police power nexus, would certainly be difficult to docu- 
ment as a matter of human experience. Plaintiff lawyers in negligence 
cases would like nothing better than to give to juries a chance to draw 
their own inferences from the requirement. 

7” Russo v. State, 28 Ohio L. Abs. 21, 31 N.E. 2d 102 (Ohio App. 1938); 
appeal dismissed for want of a debatable constitutional question, 134 Ohio 
St. 510, 17 N.E. 2d 915 (1938). 

%” Cleveland v. Gustafson, 124 Ohio St. 607, 180 N.E. 59 (1932). 

118 Ohio St. 375, 161 N.E. 44 (1928). 
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plaintiff relied upon an ordinance of the city of Piqua, which, af- 
ter setting forth a definition of a thoroughfare in terms identical 
with those contained in Section 6310-28 et seq., now 6307-2, General 
Code, required drivers of motor vehicles to come to a full stop be- 
fore entering upon a thoroughfare within the city limits. The code 
merely gave “vehicles going on main thoroughfares” the right of 
way over those going on intersecting thoroughfares. The city had 
erected proper stop signs, and it was alleged that the defendant had 
failed to observe such a sign, thereby causing an accident and 
resulting injuries to the plaintiff. The validity of the ordinance was 
not in issue. It was an additional regulation and was not questioned 
as a valid exercise of the police power. 

The charter of the city of East Cleveland provided that no 
action should be brought against the city for personal injury, prop- 
erty damage or wrongful death arising or sustained on the streets, 
avenues, sidewalks, public grounds and other public spaces of the 
city without first filing with the city commission within 30 days 
from the time of the alleged injury, damage or wrongful death a 
statement setting forth the time, place and manner in which it 
occurred. Failure to file such statement would be deemed a waiver 
of the cause of action. General Code Section 3714 requires munici- 
palities to keep streets and other public ways open, in repair and 
free from nuisance. The plaintiff in a personal injury action against 
the city had not conformed to the charter provision. The provision 
was declared invalid because it attempted to qualify a duty im- 
posed by general law. '** ‘All roads throughout the state, including 
streets established, improved, and maintained by a municipality 
at its expense, are public highways of the state. The state may, by 
general law, devolve control upon local subdivisions and impose 
duties upon them with respect thereto. That devolution involves 
use of the local unit to exercise a state power. Thus, the state alone 
may relieve the local unit of a duty imposed with reference to 
streets. That, in brief, is the rationalization supporting the de- 
cision. 

As for Section 3, Article XVIII, the court said: 


“The difference between a municipality imposing a 
condition precedent to the attachment of liability for a 
breach of duty imposed by general law and wholly refus- 
ing to assume such a duty and consequent liability for its 
breach is one of degree only, and requires the existence 
and exercise of the same character of power, a police power 
of its own, superior to the exercised police power of the 
state, a power which is expressly not granted to munici- 
palities by the Constitution of Ohio.” 





™ Wilson v. East Cleveland, 121 Ohio St. 253, 167 N.E. 892 (1929). 
** Id. at 256-257, 167 N.E. at 893. 
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It will be remembered that in earlier cases, conspicuously the 
Froelich'** and Perrysburg'** cases, it had been broadly declared 
that the power to establish, open, improve, maintain and repair 
public streets within the municipality, and fully control the use 
of them, was embraced within the grant of all “powers of local 
self-government.” The opinion in the Wilson case cites no cases. It 
was rested upon general principles and upon them alone.*** 


Nor is it perspicuously clear that the ordinance was in conflict 
with the statute. The ordinance did not attempt to make the city 
immune. It merely set up a procedural requirement affecting as- 
sertion of a claim. The obvious design of such a provision is to put 
the city on notice early so that it may be in a satisfactory position 
to make an investigation and prepare its defense while the event 
is fresh and witnesses are available. Whether thirty days consti- 
tuted too short a span for filing the requisite statement was quite 
another matter; assuming the existence of municipal power, its 
exercise must be reasonable. 


What the decision adds up to is that the state can require our 
home rule municipalities to maintain their public ways in good re- 
pair and support the requirement by a civil sanction of liability 
in damages not subject to material municipal regulation even as 
to procedure. While it is unfortunate that the opinion did not refer 
to the earlier cases and that it is couched in such broad language, 
it must be granted that there is more than a strictly local interest 
in the maintenance of public ways in safe condition. This is the 
more apparent in these times of highly fluid automotive traffic. The 
sanction of civil liability, moreover, carries us over into what may 
appropriately be called the domain of private law. Law-making in 
the area of civil relationships, whether we speak of torts, contracts, 
or what not, is a power our legislatures have not been wont to de- 
volve upon local bodies and it may seriously be doubted that the 
Home Rule Amendment should be interpreted to effect such de- 
volution.**” 

In 1919 the Supreme Court laid it down obiter, but unequivo- 


cally, that the vacation of a street is a power of local self-govern- 
ment.'** In addition to vacation by council action the municipal 





™ Froelich v. Cleveland, 99 Ohio St. 376, 124 N.E. 212 (1919). 

Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 140 N.E. 595 
(1923). 

“The Perrysburg case related to physical movement over the village 
streets. That suggests a possible basis of distinction, but we lay little store 
by it since a statute imposing a duty to repair is actually concerned with 
the use of streets. ‘ 

*™The subject is discussed more fully elsewhere in this issue of the 
Journal. Comment, 9 Onto St. L.J. 152 (1948). 

#8 See Froelich v. Cleveland, 99 Ohio St. 376, 124 N.E. 212, 214 (1919). 
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code provides an independent method under which a private land- 
owner may proceed in the court of common pleas to have a street 
or alley vacated.’** In a judicial vacation proceeding any owner of 
property in the immediate vicinity may ask damages and the court 
may render judgment against the petitioners for damages as it may 
deem just. The Cincinnati charter required planning commission 
approval of a proposed vacation subject to power in the council to 
override the commission by two-thirds vote. Cincinnati contested 
a judicial vacation proceeding on the ground that vacation is a 
matter of local self-government and the charter had not been 
complied with. In a per curiam opinion, void of case citations, the 
court took the position that the statute did not clash with the char- 
ter because it furnished lot owners a means of redress in a street 
vacation, a field of legislation not occupied by the charter.’*® It was 
stated simply that the city charter provisions were not intended 
to supersede the statute. Judge Allen dissented upon the ground 
that the code provision infringed upon the home rule power of 
local self-government. 

It is obvious that city planning will be hampered if streets 
may be vacated without regard to developed plans and without the 
concurrence of those officially charged with preserving the integ- 
rity of plans. The case does not deny municipal power in the 
premises. A charter provision could be so drawn as to remove any 
doubt that all street vacations were subject to the requirement of 
planning commission approval. That would present the issue 
squarely. 

Public Health and Welfare 

In the section upon governmental structure we discussed the 
subject of health departments. It was seen that they are considered 
matters of state-wide concern, and, as such, are subject to state 
control. It was pointed out, however, that the court had doubtless 
not gone so far as to say that health protection was so completely 
in an area of exclusive state jurisdiction that municipalities could 
not act although the legislature had not attempted to place the 
responsibility in other hands. 

Most regulations having to do with public health fall within 
the second grant of power in Section 3, Article XVIII, as local 
police, sanitary or similar regulations. We traditionally class legis- 
lation having to do with public health, safety and morals as 
within the police power of the particular governmental unit. The 
Ohio courts have been quite consistent in following this pattern. 

In Dayton v. Jacobs'*' it was held that it was within the police 





* Onto Gen. Cope §3725 (council action), §3730 (judicial action). 
™ Cincinnati v. Wess, 127 Ohio St. 99, 186 N.E. 855 (1933). 
41120 Ohio St. 225, 165 N.E. 844 (1929). 
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power of a municipality, under Section 3 of Article XVIII, to pro- 
hibit the sale or exposure for sale of diseased and unwholesome 
meat within its territory, and, for the accomplishment of such 
purpose, to provide that, before any meat be sold or offered for 
sale, it be inspected and approved by a duly constituted officer of 
the municipality, according to a standard established by such 
municipality. Such a measure was clearly a public health regula- 
tion, and, in the absence of conflict with general law, was allowed 
to stand as a valid enactment. 

Springfield v. Hurst’* involved the validity of an ordinance of 
the city of Springfield which provided that no one engaged in or 
connected with the sale of eyeglasses, ophthalmic lenses, eyeglass 
frames and mountings, should include in any advertisement by 
newspaper or other means “any statement advertising the price of 
lenses, or of complete eyeglasses, including lenses, either with or 
without professional services or credit terms, installment pay- 
ments or price plans, or the price of any frames or mountings, un- 
less in conjunction therewith the words, ‘without lenses,’ appear 
in such manner as to be clearly discernible, or read in such manner 
as to be clearly understood.” The only pertinent statute is Section 
1295-31, General Code, which provides, in part, that the State Board 
of Optometry may revoke, suspend or cancel the certificate of any 
optometrist found “guilty of fraudulently advertising a price of 
spectacles or eyeglasses, by cards, circulars, statements or other- 
wise, with intent to deceive or mislead the public.” 

The court held that the ordinance was a local police regula- 
tion which did not conflict with general laws and which had a 
substantial relation to public health since it would tend to dis- 
courage cut-throat competition, which, in turn, often gives rise to 
poor quality and poor grinding of lenses in order to allow the ar- 
ticles to be sold at a low advertised price. Three judges dissented 
on the score of reasonableness. 

It is significant that there was no suggestion in the opinions 
that health protection is a matter of state-wide concern. Perhaps 
it was thought that the state did not intend to take over the whole 
field of optometry, including the sale of eyeglasses. Certainly it is 
plain that the case is not consistent with any idea that health pro- 
tection is an area of exclusive state jurisdiction. 

Examples of the adoption of local police regulations to cover 
specific problems in the community are, of course, numerous. An 
ordinance setting one pound as the standard weight of any loaf of 
bread to be sold in the city, but allowing heavier loaves to be sold 
if properly labeled, has been upheld as a valid exercise of local 
police power in the absence of any general law in force upon the 


™2 144 Ohio St. 49, 56 N.E. 2d 185 (1944). 
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subject at that time.’** Home rule power includes enactment of 
local police regulations designed to prevent fraud and imposition 
as well as to preserve life, health, good order and decency. 


In Greenberg v. Cleveland** an ordinance which made at- 
tempts to steal and take anything from the person of another by 
violence, force or putting in fear, a misdemeanor, was upheld. 
Pocket-picking was made an offense by statute but attempts were 
not covered. The court did not rest simply upon the absence of 
conflict. It was broadly laid down that a statute creating the same 
offense as the ordinance could not be exclusive even if the legis- 
lature expressly forbade municipal legislation on the subject. 


A municipal ordinance proscribing the sale or offers for sale 
of papers, periodicals or other publications containing horse racing 
news or tips has been upheld as a valid exercise of police power.*** 
Again no general law was cited to bring up the problem of con- 
flict. The fact that such publications as were covered by the ordi- 
nance tended to incite gambling or betting on horse races made 
them a proper subject for police regulation and overrode the ar- 
gument of the defendant that the ordinance violated freedom of 
speech and press. Municipal proscription of slot machines the re- 
turn from which is governed by chance is, likewise, within the 
home rule grant.'*® 


To prevent fraud in the auctioning of jewelry, a municipal or- 
dinance of the city of Cleveland provided that no jewelry should 
be sold at auction in the city for a greater period than sixty days 
in one year and that an auctioneer of jewelry must have been a 
resident of the city for one year and have had a regular stock of 
jewelry for six months of that year. General Code Section 5868 
provided for the state licensing of persons to sell goods (in general) 
at auction for one year. A licensee under the statute sought to en- 
join enforcement of the ordinance.'*’? The ordinance withstood his 
attack. The local police power was considered broad enough to 
ground measures directed to the financial as well as the physical 
safety of the public. There was no conflict, moreover, with Section 
5868, General Code, since the statute was a general measure which 





* Allion v. Toledo, 99 Ohio St. 416, 124 N.E. 237 (1919). 

“98 Ohio St. 282, 120 N.E. 829 (1918). 

*° Solomon v. Cleveland, 26 Ohio App. 19, 159 N.E. 121 (1926). 

“ Myers v. Cincinnati, 128 Ohio St. 235, 190 N.E. 569 (1934); Zelles v. 
Matowitz, 22 Ohio Op. 261 (Ohio App. 1941), appeal dismissed for want of 
a debatable constitutional question, 139 Ohio St. 627, 49 N.E. 2d 945 (1942). 
A slot machine may be treated as a gambling device per se even though 
designed for lawful operation. If banned by general law, an ordinance 
authorizing the licensing of such a machine will not stand up. Kraus v. 
Cleveland 135 Ohio St. 43, 19 N.E. 2d 159 (1939). 

“* Holsman v. Thomas, 112 Ohio St. 397, 147 N.E. 750 (1925). 
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did not specifically govern sales of particular classes of goods at 
auction. 


In 1935, by a five-to-two vote, the Supreme Court sustained a 
Zanesville ordinance regulating the hours during which a barber 
shop could remain open as a valid exercise of the police power under 
Section 3 of Article XVIII, since barber shops are closely connected 
with the public health and safety.'** There was no general law regu- 
lating barber shop hours. Eight years later a similar Cincinnati or- 
dinance was invalidated and the Zanesville case was squarely over- 
ruled.'**® This time the vote was four to three. Section 34 of Article 
II of the Constitution authorizes “laws” fixing and regulating the 
hours of labor. None of the judges in either case questioned the 
proposition that “laws” meant enactments of the legislature and 
did not embrace municipal ordinances. The question was whether 
the ordinances were valid exercises ‘of power under the second 
grant of Section 3 of Article XVIII. It is a fair guess that the or- 
dinances in both cases were sponsored by regular day-time bar- 
bers who wanted to eliminate competition by chain or other shops 
operated at night. The majority in the Zanesville case thought that 
the ordinance was valid viewed in terms either of its relation to 
the health and welfare of those served by barbers or of its rela- 
tion to the welfare of the barbers themselves. They thought there 
was substance to the idea that the ordinance was really a regula- 
tion of working hours, that “fixing the hours the shop shall remain 
open may be to the legislative mind the only effective way to 
regulate hours of labor in this trade.” The dissenters insisted that 
the ordinance was arbitrary, in any event, but that, were it to be 
deemed a regulation of hours of labor, it would be invalid because 
the legislature is given exclusive authority over that subject by 
Section 34 of Article II. Judge Jones assumed that an hour-fixing 
measure was not an exercise of police power. This assumption was 
also made in the majority opinion in the Cincinnati case. Judge 
Bell declared there that the ordinance served no other purpose 
than the fixing of working hours.’*° 

A very persuasive argument can be made that the ordinances 
in these cases were essentially regulations of hours of labor and 
that the constitution gave the General Assembly exclusive legis- 
lative jurisdiction in that area. It does not help, however, to say 
that such regulation is not an exercise of police power. The con- 
trary appears to be true beyond serious argument. The point is 
that state authority in this area of the police power is considered 
exclusive because of the specific grant of power in the constitution. 





** Wilson v. Zanesville, 130 Ohio St. 286, 199 N.E. 187 (1935). 
Cincinnati v. Correll, 141 Ohio St. 535, 49 N.E. 2d 412 (1943). 
™ Id. at 543, 49 N.E. 2d at 416. 
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Child welfare was treated in Ferrie v. Sweeney, a nisi prius 
case, as a matter of state-wide concern and an ordinance of the 
city of Cleveland which appropriated money to support day care 
centers for children of working mothers without regard to financial 
need was held invalid. The court held that the legislature in en- 
acting Sections 3070-1 to 3070-35, inclusive, General Code, setting 
up county child welfare boards throughout the state and defining 
their power and duties, “has clearly evidenced its intention to oc- 
cupy the entire field of child welfare.” This sounds like pre-emption 
and, if so, the field would be closed to the municipalities. The court 
held that the matter was not a power of local self-government and 
that the ordinance was contrary to the spirit and purpose of the 
child welfare act, since it proposed to give aid to children indis- 
criminately while the state laws set up the requirement of need 
as a prerequisite to assistance. 

Thus, in the matter of public health and welfare, the cases 
seem to boil down to the proposition that where the state has set 
up some machinery for governing the problem, such as health dis- 
tricts and the child welfare boards, the subject is a state-wide 
concern and lies beyond municipal power. But where the state has 
set up no such machinery and the problem is deemed appropriate 
for municipal action, they will look to the second grant of power in 
Section 3, Article XVIII, and treat the local measure as a local 
police, sanitary or other similar regulation. 


Perhaps, the correct theory is that the municipalities may act 
until the state pre-empts the field. Yet, it seems that pre-emption 
could be accomplished short of the establishment of health dis- 
tricts, departments and boards. It may be doubted that health and 
welfare measures are purely state affairs, whatever that may be. 
Would it not, therefore, be a strongly supportable position to say 
here that the “conflicts” test of Section 3, Article XVIII, is the true 
guide? The state could control any matter of public health by 
enacting proper legislation thereon, while municipalities could sup- 
plement the statutes with local legislation to meet their own prob- 
lems. The state law would, in effect, set up the minimum require- 
ments, while local legislation could be directed at the special 
phases of health protection which prevail within the municipal 
limits. 

Planning and Zoning 

Comprehensive urban zoning was sustained by Ohio’s highest 
court in Pritz v. Messer’*? a year before it successfully met the 
constitutional test in the Supreme Court of the United States in 
the famous Ohio-born case of Village of Euclid v. Ambler Realty 


34 Ohio Op. 272, 72 N.E. 2d 128 (1946). 
*4112 Ohio St. 628, 149 N.E. 30 (1925). 
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Co.** The Ohio court concluded that the ordinance before it was 
a valid exercise of the police power. The opinion, however, de- 
scribed zoning as “a function of local self-government.” Since there 
was an enabling statute, '** which granted zoning powers to munici- 
palities, the point was made that a municipality is “doubly em- 
powered” to legislate on the subject. If there is power to zone 
flowing directly through the constitution to a municipality, it is not 
evident what a statute can add. It would appear, moreover, that 
since zoning is pretty clearly an exercise of police power it falls 
within the second grant of Section 3 of Article XVIII’ 

Perhaps the Pritz case is sufficient explanation for the opinion 
in a recent Court of Appeals case in which a zoning ordinance pre- 
vailed over a State Board of Liquor Control permit to manufacture 
wine in a residence zone.'** The majority stressed the prior enact- 
ment of the ordinance and declared that the city’s authority to 
zone was at least commensurate with the power of the Board to 
issue the permit. The dissenting judge perceived a square conflict 
and concluded that the Liquor Control Act, under which the per- 
mit was issued, overrode the local police regulation. 


Planning is a function of local self-government and a home rule 
charter may make appropriate provision for a planning commis- 
sion and otherwise for the conduct of planning activities.’ 


Schools and Libraries 

It is well settled in Ohio that the control and maintenance of 
our common schools rests exclusively in the General Assembly. 
The leading case upon this subject for present purposes, is Niehaus 
v. State ex rel. Board of Education.’** In that case the building 
inspector of the city of Dayton refused to issue a building permit 
to the board of education of the city school district because the 
board had not paid a fee required by an ordinance governing the 
issuance of such permits. The board of education relied upon Sec- 
tions 1031 and 1035, General Code, which provide that the chief 
inspector of workshops shall cause to be inspected all school houses 
to determine the safety of construction and health facilities, and 
that after such inspection, if satisfactory, “the plans for the erec- 
tion of such structure . . . shall be approved by the inspectors of 
workshops and factories, except in municipalities having regularly 


*$ 972 U.S. 365 (1926). 

** OutIo GEN. CopE §4366-1 et seq. 

1% Tt was so classified in Bauman v. State ex rel. Underwood, 122 Ohio 
St. 269, 171 N.E. 336 (1930). 

“6 Carnabuci v. City of Norwalk, 70 Ohio App. 429, 46 N.E. 2d 1773 
(1942). 

™ State ex rel. Bateman v. Zachritz, 135 Ohio St. 580, 22 N.E. 2d 84 
(1939). ” 

#*111 Ohio St. 47, 144 N.E. 433 (1924). 
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organized building inspection departments, in which case the plans 
shall be approved by such department.” The city of Dayton had 
established a building inspection department. 


The court determined that the fee could not be exacted since 
“The only constitutional concession of power to municipalities with 
reference to public schools is a provision that municipalities that 
have attained to the classification of a city shall have power to 
determine by a referendum vote the number of members of the 
school board of the district situated wholly or partly within the 
city.”"5* As to all other power, including the power of a munici- 
pality to approve plans for the erection of a public school building, 
the legislature has exclusive authority and municipalities have only 
such power as is granted to them by the legislature. Since the 
legislature granted only the power to approve the plans for the 
erection of a school building and did not grant the power to impose 
a fee for the performance of that duty, the municipality was with- 
out authority to establish such a requirement. 


The source of the state’s power as to schools is Section 7, 
Article I, and Sections 2 and 3, Article VI, of the constitution. 
Section 7, Article I, provides that, “it shall be the duty of the 
General Assembly to pass suitable laws . . . to encourage schools 
and the means of instruction.” Section 2, Article VI, ordains that 
the General Assembly shall make adequate tax provision to secure 
a thorough and efficient system of common schools throughout the 
state. Section 3, Article VI, reads in part: “Provision shall be 
made by law for the organization, administration and control of 
the public school system of the state supported by public funds.” 
From these provisions it is fairly evident that public education lies 
in an area of state jurisdiction beyond the reach of home rule 
powers.**° 


The charter of Columbus made provision for free public li- 
braries to be administered by a board of trustees to be appointed 
by the mayor. The board was authorized to operate the public 
library system and to extend it. There was no limitation upon 
extension inconsistent with provision of library service to in- 
habitants of the county residing beyond the city limits. By statute 
a municipal public library board could participate in certain classi- 
fied property taxes collected by the county on condition that it 





™ Id. at 54, 144 N_E. at 435. 

* Conversely, however, state control over schools does not permit in- 
vasion of the home rule domain. Thus, the Supreme Court has declared 
unconstitutional a statutory provision for free water from a municipal 
waterworks for the public schools. The statute clashed with Section 4, 
Article XVIII, of the constitution. Board of Education of City School Dis- 
trict of Columbus v. City of Columbus, 118 Ohio St. 295, 160 N.E. 902 (1928). 
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extended service to people in the county living outside the munici- 
pality. The Columbus board took steps to qualify under the act. 
In mandamus to compel the county treasurer to honor a warrant 
drawing on the board’s asserted share of the funds available under 
the act it was held that the statute applied and the writ was 
allowed.’*! The question whether by home rule charter provision 
the state could be barred from employing a municipal library to 
serve people in the rest of the county was posed in the opinion 
but left unanswered since the statutory scheme was consistent 
with the Columbus Charter. The educational character of free 
public libraries was noted, however, and it is a fair guess that were 
the posed question fairly presented the charter provision would 
give way. The state-concern concept could very easily be employed 
here. 


Sanctions 

Section 3628, General Code, empowers municipalities “to make 
the violation of ordinances a misdemeanor, and to provide for the 
punishment thereof by fine or imprisonment, or both, but such fine 
shall not exceed five hundred dollars and such imprisonment shall 
not exceed six months.” It antedates the Home Rule Amendment. 
A strong dictum from the pen of Chief Justice Marshall put aside 
the limitations of the section as ineffective restraints upon local 
police power.’*? The non-conflict clause did not apply because it 
has reference to conflict with a general law prescribing a rule of 
conduct on the same subject matter as a local measure. A limita- 
tion on municipal law-making is not such a general law. If “con- 
flict” could be created by statutory prohibition of or limitation upon 
the adoption of municipal police regulations, the legislature could, 
by a simple “no,” destroy the second grant of power under Section 
3 of Article XVIII. 


How far does municipal freedom in prescribing penal sanctions 
go? We do not know of any principle to provide clear guidance in 
drawing a line. While it can be asserted with safety that a munici- 
pality does not have home rule power to define and punish serious 
crimes, such as arson and murder, the felony concept does not solve 
our problem because an offense may be punishable by a very heavy 
fine and yet not be a felony. There are, however, the broad limita- 
tions of appropriateness and reasonableness. There must, we take 
it, be a rational nexus between the regulation or prohibition and 
municipal functions and objectives. A penalty, moreover, which 
was entirely out of line with the offense would be subject to the 
charge of arbitrariness. 





™ State ex rel. Brickell v. Frank, 129 Ohio St. 604, 196 N.E. 416 (1935). 
18 See Youngstown v. Evans, 121 Ohio St. 342, 346, 168 N.E. 844, 845 
(1929). 
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Territorial Changes, Merger, Consolidation and Dissolution 

The village of Brook Park sought to enjoin completion of pro- 
ceedings under general law to detach some of its territory and 
annex it to the contiguous city of Cleveland. The village relied, 
in part, upon the ground that the proceeding invaded its home 
rule powers. The Common Pleas Court rejected this contention. 
Judge Orr observed that there must be some method of effecting 
territorial changes and labeled the subject a state-wide concern.’ 
That was in 1943. The writers have found no other Ohio case bear- 
ing even mention of the question. 

The whole province of annexation, disannexation, merger, con- 
solidation and dissolution doubtless lies beyond the reach of home 
rule powers. The Home Rule Amendment is silent as to all of these 
matters. All but dissolution involve elements which transcend a 
particular municipality. 

Provision for original incorporation is expressly left in state 
hands. Is not the question whether municipal existence will be 
continued also under state control? Home rule powers are granted 
to municipalities. It would seem that they presuppose continued 
existence and do not embrace self-destruction. 

Extraterritoriality 

Extraterritorial powers with respect to the acquisition and 
operation of municipal utilities are expressly granted by Sections 4 
and 6 of Article XVIII.***. Section 3, on the other hand, grants (1) 
all powers of local self-government without specific reference to 
the territorial factor and (2) power to adopt and enforce “within 
their limits” local police, and the like, regulations. Were the ques- 
tion presented we have no doubt but that it would be decided that 
a municipality could not directly cross its corporate limits under 
either grant. This means that extraterritorial powers depend upon 
legislative devolution. Does the Home Rule Amendment itself 
limit the General Assembly in any wise in delegating such powers? 
Certainly there is nothing in the first grant of Section 3 to suggest 
any limitation. As to the second there is a decision of the Supreme 
Court of the State of Washington which has disturbing implica- 
tions. Section 11 of Article XI of the constitution of that state has 
a clause like the second grant of Section 3 of Ohio’s Article XVIII. 
The Washington court decided that the words “within its limits” 
was an all-embracing limitation which precluded the legislature 
from devolving upon a municipality extraterritorial police power 
with respect to protection of a water supply.** As the writers see 


#8 Village of Brook Park v. Cleveland, 26 Ohio Op. 536 (1943). 

Home rule powers in relation to utilities are discussed elsewhere in 
this issue of the Journal. See Comment, 9 Onto Sr. L.J. 141 (1948). 

#6 Brown v. Cle Elum, 145 Wash. 588, 261 Pac. 112 (1927). Fullerton, J., 
dissented. 
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the problem, the quoted words merely mark the bounds of the 
direct constitutional grant of power; they do not refer to the powers 
of the legislature, to its broad responsibility so to distribute au- 
thority within the constitutional framework as to get the business 
of government done. Ohio should not look with favor upon the 
Washington interpretation. 


Functional Consolidation 

What has been said concerning extraterritoriality is pertinent 
here. The County Home Rule Amendment covers the subject in 
small part;'** otherwise the matter appears to depend upon enabling 


legislation. 
8 CONCLUSION 


The experience of Ohio with municipal home rule has been a 
rather unhappy business. 

The Home Rule Amendment was not well-conceived in the 
first place. There is ample evidence in the Proceedings and De- 
bates of the Constitutional Convention that much confusion existed 
in the minds of the delegates. When they did not clearly tie the 
availability of substantive home rule powers to the adjective pro- 
cess of charter-making they left a mass of legal problems in their 
wake. They did not give a municipality a clean choice between 
operating under general law and on a home rule footing. While 
the real crux of the home rule problem is the larger municipalities, 
home rule powers were granted to all cities and villages without 
regard to size. The grant of “all powers of local self-government” 
was just as vague and difficult to apply as the much-criticized 
California provision with respect to “municipal affairs.” A rigid 
city-village classification borrowed from the Municipal Code of 1902 
was frozen into the organic law. 

We have met with something less than indifferent success in 
applying the Home Rule Amendment. This is due in part to the 
inherent difficulty of the task and in part to public apathy and the 
inadequacy of the efforts of the. bar in handling home rule questions 
in the courts. Local responsibility for the conduct of public affairs 
at the local level is a fundamental political value in the American 
scheme of things. Home rule has been employed to assure munici- 
palities this responsibility free from legislative interference, on the 





*° OuIO ConstT. Art. X, §§ 1, 3 and 4. 

The Attorney General has ruled that a municipality has home rule 
power to provide supervision for recreational activities by a cooperative 
agreement with the local board of education. 1945 Ops. AtTt’y Gen. (Ohio) 
No. 253, p. 245. 

In the area of federal-local relations he has found authority in Section 
3, Article XVIII, for a municipal agreement with the Federal Government 
under which the latter was to provide emergency post-war housing for 
veterans and the city to provide certain facilities and manage the project. 
(1946) Ops. Atr’y Gen. (Ohio) No. 932, p. 311. 
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one hand, and from the necessity for seeking all their authority 
from the legislature, on the other. The difficulty has been that we 
have used a vague political concept as a formula for distributing 
power between the state and municipalities and have distributed 
governmental power on the basis of a very artificial geographical 
pattern. This rigidity has been at the expense of highly desirable 
flexibility and adaptability in governmental arrangements. Urban 
growth is outward. While population in the older parts of many 
cities is actually on the decline, our cities have, in social and eco- 
nomic fact, swarmed over their boundaries. Home rule, as we have 
known it in Ohio, stops at the corporate limits, yet community 
development is taking place in the vital urban fringe. Municipal 
power, then, stops at a line which has little relation to the true 
scope of urban problems. Nor does home rule, as presently con- 
ceived, contribute to the adjustment of our complex problems of 
intergovernmental relationships. 

Vagaries in judicial interpretation of the Home Rule Amend- 
ment lie as much at the door of the bar as that of the courts. Local 
Government Law is a subject which has far from attracted maxi- 
mum lawyer interest. Perhaps the law schools are really ultimately 
at fault for not having given this important subject the attention 
it merits. 

There will, of course, be an opportunity in 1952 to reopen the 
whole subject of home rule and state-local relations. It is hoped 
4 that the electors will decide at that time in favor of calling a con- 
vention, under Section 3, Article XVI of the Ohio Constitution, to 
revise, alter or amend that instrument. If so, home rule should be 
thoroughly re-examined on a sweeping local government context 
not confined to municipalities. If the people and the delegates do 
not trust the General Assembly to preserve local autonomy, the 
constitutional scheme developed to achieve that end should some- 
; how be made to assure sufficient flexibility to enable us to get the 
: over-all job of government in Ohio done well by effective use of 
the powers and governmental machinery available. 











The rapacious force of inflationary costs and the inexorable 
public demand for improved governmental services have placed 
many Ohio municipalities in near catastrophic financial straits. The 
general picture of governmental finance in Ohio is apparent to all. 
The state government has been accumulating an ever-mounting 
surplus of revenues while local governments have encountered in- 
creasing difficulties in balancing their budgets. There are no 
esoteric reasons lurking behind this situation. For the past five or 
six years we have been living in a period of soaring prices induced 
by a war-time economy. In such a period excise revenues increase 
more rapidly than those from property taxes, and hence, tend to 
keep in step with or even outrun increasing costs of government. 
When it is remembered that excises are the chief support of the 
state while property taxes are the mainstay of local governments, 
the reason for our situation in Ohio becomes patent. 

In property taxation, municipalities are restricted by the ten 
mill limitation of Section 2, Article XII‘ of the Ohio Constitution 
and Section 5625-2? of the General Code. Two methods are avail- r 
able to taxing officials which permit the levying of property taxes 
in excess of the ten mill limitation: 

(a) Section 5625-14, General Code, renders the ten mill 
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7OHIO Const. Art. XII, §2, reads in part: “No property, taxed according 
to value, shall be so taxed in excess of one per cent of its true value in 
money for all state and local purposes, but laws may be passed authorizing 
additional taxes to be levied outside of such limitation, either when ap- 
proved by at least a majority of the electors of the taxing district voting 
on such proposition, or when provided for by the charter of a municipal 
corporation. Land and improvements thereon shall be taxed by uniform 
rule according to value... 

“The aggregate amount of taxes that may be levied on any taxable 
property in any subdivision or other taxing unit of the state shall not in 
any one year exceed ten mills of each dollar of tax valuation of such sub- 
division or other taxing unit, except taxes specifically authorized to be 
levied in excess thereof... .” OHTO GEN. CopE §5625-2. 


(72) 
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of the total tax rate. Section 5625-14 further provides 
for the levying of taxes by a municipality outside of 
said charter limitations upon approval of a majority 
of the electors. 

(b) It is generally provided in Sections 5625-7 and 5625-18, 
General Code, that the taxing authorities of any sub- 
division may make levies outside of the ten mill limita- 
tion when authority to do so is granted by vote of the 
people. 

Even though the Ohio Constitution and the statutes enacted 
pursuant thereto make it possible for municipalities to levy prop- 
erty taxes beyond the ten mill limitation, there is little likelihood 
that a great deal of additional revenue may be derived therefrom 
because such excess levies are subject to the approval of the voters. 
Sections 8 and 9, respectively, of Article XVIII of the Constitution 
provide that a municipal charter may be adopted and amended by 
a majority of electors, but for non-charter municipalities and for 
municipalities that have not placed a tax rate limitation in their 
charters, the permanent provisions of Section 5625-18, General 
Code, require that a levy in excess of the ten mill limitation be 
voted by sixty-five per centum of the electors.* Municipal history 
in Ohio is replete with examples of public aversion to attempts to 
levy taxes beyond the ten mill limitation provided by law. 

As a means of supplementing the limited revenue which could 
be derived from property taxation, municipalities turned to the 
more remunerative excise taxes; but here too, they met rebuff. In 
July, 1946, the Ohio Supreme Court severed the thin strand of hope 
which suspended the sword of Damocles over the heads of munici- 
pal-taxing officials. This sword has been personified by the doctrine 
of pre-emption as this rule of preclusion has been given stature by 
judicial construction. The Supreme Court rendered a decision 
which invalidated the consumers’ utility tax levied by the City of 
Youngstown.* The conclusion reached in the case was that while 
“municipalities have power to levy excise taxes to raise revenue 
for purely local purposes .. . such power may be limited by statu- 
tory provision or by implication flowing from state legislation which 

*Temporary legislation, Amended Senate Bill No. 360, enacted at the 
special session of the General Assembly in December, 1947, reduced the 
percentage of electors required to vote a tax levy in excess of the ten mill 
limitation from sixty-five to sixty per cent. In substance, this legislation 
provides that the taxing authority of any subdivision, other than the board 
of education of a school district, may at any time prior to the 3lst day of 
December, 1948, adopt a resolution to levy taxes beyond the ten mill 
limitation for any of the purposes set forth in Section 5625-15, General 
Code, and for other specified purposes; and that such levy may be voted 
by sixty per cent or more of the electors voting. Such a levy, if given a 
favorable vote by the electors, could not be effective for more than a 


period of two years. 
*‘Haefner v. City of Youngstown, 147 Ohio St. 58, 68 N.E. 2d 64 (1946). 
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pre-empts the field by levying the same or a similar excise tax.” 
The judicial growth of the pre-emption doctrine in connection with 
the interrelation of state and municipal taxing powers had reached 
its zenith. 


This decision not only invalidated the Youngstown tax but 
also rendered nugatory similar taxes levied by the cities of Colum- 
bus, Zanesville and Portsmouth. Columbus thereby lost approxi- 
mately one million dollars in revenue annually. While the decision 
is undoubtedly sound as predicated on the factual pattern before 
the court, the fact remains that commendable municipal efforts to 
be self-reliant were frustrated. Although these municipalities had 
sought to provide for their own financial requirements without 
running to the state government for a hand-out, the means at their 
disposal proved ineffective. To city-taxing officials the concomitant 
effect of the decision was to exclude another large segment of the 
excise field from municipal taxation. 

In view of the mentioned results of the prohibitive effect of 
the pre-emption doctrine, the need arises to examine this doctrine 
to determine the legal rationale upon which it is based, and also 
whether or not it will render ineffectual proposed attempts to 
strengthen the taxing position of Ohio municipalities. Municipal 
officials have sought to lessen the rigidity of the pre-emption doc- 
trine through the enactment of permissive legislation by the Gen- 
eral Assembly. The contention behind such proposed legislation 
was that municipalities could, with the approval of the Assembly, 
enact any excise tax, even though the Supreme Court had ruled the 
field pre-empted by the state. 


While the cynosure of attention must be cast upon those 
municipal excise taxes affected by the pre-emption rule because 
these excises have provoked the judicial delineations of the com- 
parative powers of state and municipal taxation in the same field, 
consideration will also be given to the possible legal repercussions 
from the enactment of city income taxes. Principal cities, such as 
Toledo and Columbus, have utilized the income tax as a substitute 
method for the excise taxes which have been thwarted by decisions 
of the Supreme Court. The enactment of such income taxation 
gives rise to the question as to whether municipalities may face 
an even more formidable legal barrier in this field than in that of 
the already pre-empted fields of excise taxation. The possibility of 
a constitutional pre-emption of income taxation for the state is the 
specter which looms on the horizon. 

The paramount importance of the pre-emption doctrine which 
prevents municipal taxation in a field already occupied by the state 
cannot be over-emphasized. In addition to aggravating the need of 
Ohio municipalities for adequate operating funds, the pre-emption 
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of tax fields has made local government more dependent on state 
generosity. Certainly the trend toward centralized government 
which is rampant in the world today makes it manifest that in 
accepting doles from higher levels of government, the local govern- 
ing subdivisions must ultimately assume the role of helpless syco- 
phants. The drift to governmental collectivism has vindicated the 
perspicuity of the old adage that, “He who pays the piper calls the 
tune.” Nothing can be more debilitating to the traditional inde- 
pendence of local government than to have municipalities seek the 
solution to their problems by continually turning to the state for 
assistance. 
EVOLUTION OF THE PRE-EMPTION DOCTRINE 

The prelusive point in a study of municipal taxing power is 
Section 3, Article XVIII of the Ohio Constitution known as the 
home-rule amendment. The salutary provisions of this section are 
as follows: 

“Municipalities shall have authority to exercise all 
powers of local self-government and to adopt and enforce 
within their limits such local police, sanitary and other 
similar regulations, as are not in conflict with general laws.” 
The home-rule amendment was found to be the fount of mu- 

nicipal taxing power in the case of Zielonka v. Carrel,’ decided in 
1919. Speaking specifically, as to the authority of a municipality 
to levy an occupational tax, the court made the following observa- 
tion: . 

“Whatever power the City of Cincinnati possesses in 
this respect comes in the first instance, not from the gen- 
eral assembly but from the constitution itself. Section 3, 
Article XVIII, provides that municipalities shall have au- 
thority to exercise all powers of local self-government. .. . 
There can be no doubt that the grant of authority to exer- 
cise all powers of local government includes the power of 
taxation, for without this power local government in cities 
could not exist for a day.” 

The conclusion of the court that the home-rule amendment 
gave municipalities power of taxation was indeed significant be- 
cause it served as a partial extinction of the unfettered control 
which the General Assembly had previously possessed over Ohio 
municipalities. Before the enactment of the home-rule amendment 
in 1912, municipalities possessed only those taxing and other gov- 
ernmental powers as were granted by legislative authorization. 
Thus, the Carrel decision is predicated on the principle that the 
taxing power of a municipality stems not from the General As- 
sembly but from the constitution. 

In holding valid an ordinance of the City of Cincinnati which 
levied a tax on occupations, the court laid down certain seminal 


*99 Ohio St. 220, 124 N.E. 134 (1919). 
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rules which have formed the basis for the pre-emption doctrine in 
Ohio. The essence of the rule announced by this case is discernible 
in paragraph 2 of the syllabus, where it was said: 


“Under the grant of power of local self-government 
provided for in Section 3, Article XVIII, of the State Con- 
stitution, the City of Cincinnati, as long as the State of Ohio 
through its general assembly does not lay an occupational 
tax on businesses, trades, vocations and professions fol- 
lowed in the state, may raise revenue for local purposes, 
through the instrumentality of occupational taxes.” 


Ostensibly, the quest of municipalities for new avenues of tax- 
ation was ended, for the court construed the home-rule amendment 
in such a way as to grant municipalities the inherent power to levy 
taxes. However, there is also found in the decision the ominous 
indication that municipalities did not receive from the home-rule 
amendment a carte blanche authority of taxation because the court 
prefaced its original observation relative to municipal taxing power 
by saying that the City of Cincinnati could levy an occupational 
tax as long as the State of Ohio did not occupy the same field. 

The pre-emption doctrine was set forth in its inchoate stages in 
the following statement of the court: 


“Tt is enough to say the general assembly has not ex- 
pressly limited the authority of municipalities to levy an 
occupational tax, nor has it impliedly limited such au- 
thority by invading the field on its own account.” 


The court exoterically points out that the General Assembly 
may pre-empt a given tax field by an express interdiction or by 
implication when the state occupies a tax field. 

The doctrine of the Carrel case® was reiterated in Loan Com- 
pany v. Carrel,’ and in Marion Foundry v. Landes,’ but in these 
two cases the court did little more than give a cryptic affirmance 
of the pre-emption ruling. In both cases, a municipality had levied 
an occupational tax; the court concluded that such taxes were valid 
until such time as the General Assembly precluded municipal taxa- 
tion in that field. In City of Cincinnati v. American Telephone and 
Telegraph Company,® the court was more lucid in its expression 
concerning the conclusions enunciated in the Carrel case. The City 
of Cincinnati had enacted an ordinance which levied an occupa- 
tional tax on certain businesses already subjected to a similar tax 
enacted by the General Assembly. The court held that the taxing 
power of a municipality under the home-rule amendment did not 
extend to fields already occupied by the state. It was said in para- 
graph 2 of the syllabus: 

“The power granted to the municipality by Section 3, 





°The Carrel case referred to throughout the paper is that cited in note 5. 
106 Ohio St. 43, 138 N.E. 364 (1922). 

*112 Ohio St. 166, 147 N.E. 302 (1925). 

*112 Ohio St. 493, 147 N.E. 806 (1925). 
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Article XVIII, of the Constitution of the state of Ohio, to 
lay an occupational tax in the exercise of its powers of local 
self-government, does not extend to fields within such mu- 
nicipality which have already been occupied by the state.” 
In this decision the court commented upon the rationale of the 
Carrel case. The court myst have found the Carrel decision some- 
thing less than a model of clarity, for it suggested three 
possible principles upon which the pre-emption rule had been 
predicated. Speaking conjecturally with reference to the ruling of 
the Carrel case holding that the City of Cincinnati could levy an 
occupational tax as long as the State of Ohio did not, the court 
offered three possible reasons for such a conclusion: 
(1) That the levy of an occupational tax by the state would 

operate as a limitation upon the right of a municipality 

to levy such a tax by an analogy to the rule declared by 

the United States Supreme Court in reference to the 

interstate commerce clause of the Federal Constitution 

to the effect that with reference to the subjects that 

are in interstate commerce, a state may enact laws only 

as long as Congress fails to act; but when Congress has 

legislated, a state is precluded from the field. 


(2) That the decision was based upon the theory that the 
home-rule amendment grants to municipalities only 
such powers of local government as are not in conflict 
with general laws and that once the state has enacted 
a tax, an ordinance attempting to levy a similar tax 
is in conflict with general law. 


(3) That under Section 6, Article XIII'® of the Ohio Consti- 
tution, which grants the General Assembly the power 
to limit municipal taxation, the enactment of the tax 
by the state operates as a restriction of municipal tax- 
ing power in the same field. 

The court also expressed doubt as to whether or not a munici- 
pality possessed any constitutional power to levy an excise tax but 
bowed in obeisance to the rule of the Carrel case that such power 
did stem from the home-rule amendment. 


The prohibitive aspect of the pre-emption rule was again pre- 
sented in the case of Firestone v. City of Cambridge;" it was there 
held that a municipality could not levy an excise tax for the 
privilege of operating an automobile on its streets because such a 
tax had already been levied by the General Assembly. Another 
tangent of the pre-emption doctrine was discussed in this case in 
that the court gave specific consideration to Section 13, Article 





*OuHIO Const. Art. XIII, §6, reads as follows: “The general assembly 
shall provide for the organization of cities, and incorporated villages, by 
general laws; and restrict their power of taxation, assessment, borrowing 
money, contracting debts and loaning their credit, so as to prevent the 
abuse of such power.” 

*113 Ohio St. 57, 148 N.E. 470 (1925). 
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XVIII? of the Constitution, which grants to the General Assembly 
the authority to limit the power of municipalities to levy taxes. It 
was concluded that the General Assembly could exercise the powers 
of limitation granted to it under Section 13, Article XVIII of the 
Constitution, either expressly or by implication. The court based 
its decision on the premise that the General Assembly had pre- 
empted the field of excise taxation upon the owners of motor ve- 
hicles by enacting a state tax levy. 

The dubiety which existed in the mind of the court in the 
Carrel case concerning the inhibitive force of the General As- 
sembly’s authority to limit municipal taxation under the provisions 
of Section 13, Article XVIII of the Constitution was swept away, 
for the court adjudged that the General Assembly could employ 
such power expressly or by implication when the state entered a 
tax field which a municipality was seeking to invade. In the Carrel 
case, the court was indecisive as to whether or not Section 13, 
Article XVIII, granted the General Assembly the power to prevent 
the levying of an excise tax by a municipality, or whether the 
restriction contemplated by this constitutional section meant simply 
that the General Assembly could place limitations on the rate of 
taxation on property. That the purport of Section 13, Article XVIII, 
was to give the General Assembly restrictive powers relative to 
municipal taxation was made manifest by the instant case. 

A harbinger of things to come was also indicated in this case 
in that in reaching the decision that the City of Cambridge could 
not levy a fee upon the owners of motor vehicles for the privilege 
of using the streets because the state had pre-empted this tax field, 
the court placed emphasis upon the provision in the state statute 
which provided that fifty per cent of all the taxes collected should 
be returned to the municipalities where such revenue originated. 
Thus, the state, from the money derived through an excise tax 
upon the owners of motor vehicles, made distribution of one-half 
of such taxes to the municipalities. Implicit in this observation of 
the court is the impression that the court considered such a distri- 
bution of revenue back to the municipalities as being indicative of 
the legislative intent to pre-empt that tax field. 

In Cincinnati v. Oil Works Company,'* the court again re- 
affirmed the rule that a municipality may not levy a tax in a field 





*OHIO Const. Art. XVIII, §13, reads as follows: “Laws may be passed 
to limit the power of municipalities to levy taxes and incur debts for local 
purposes, and may require reports from municipalities as to their financial 
condition and transactions, in such form as may be provided by law, and 
may provide for the examination of the vouchers, books and accounts of 
all municipal authorities, or of public undertakings conducted by such au- 
thorities.” 

*123 Ohio St. 448, 175 N.E. 699 (1931). 








es 














1948] MUNICIPAL TAXATION 79 


which has been invaded by the state. Here the City of Cincinnati 
sought to levy an occupation tax on the operators of gasoline sta- 
tions. The court held that the city ordinance was invalid for the 
reason that the state had pre-empted this field by the enactment 
of a gasoline tax which the court felt was imposed by the state 
upon the business of the owner of the station and not upon the con- 
sumer of the gasoline. 

Before giving attention to Haefner v. City of Youngstown" 
which is the latest pronouncement of the court upon the doctrine of 
pre-emption, it would be well to state certain principles which have 
evolved from a consideration of the Carrel case, and cases follow- 
ing, dealing with the relative powers of the state and its munici- 
palities in levying excise taxes in the same general field. The de- 
ducible propositions may be epitomized as follows: 

1. The Ohio Supreme Court by adhering to the doctrine of 

the Carrel case has committed itself to the position that 
the taxing power of municipalities is derived from Sec- 
tion 3, Article XVIII of the Constitution known as the 
home-rule amendment. 

2. The General Assembly has the constitutional power 


under Section 13, Article XVIII of the Constitution to 
limit or restrict the taxing power of municipalities. 

3. The General Assembly may limit municipal taxing 
power by express declaration or by implication where 
the state enters a given tax field. 


4. A municipality may levy excise taxes as long as the 
State of Ohio, through its General Assembly, has not 
levied the same or similar tax and thus pre-empted the 
field. 


A dissimilitude exists between the factual pattern which con- 
fronted the court in the Youngstown case and that presented in 
previous cases. Prior to this decision, the court was faced with 
situations in which municipalities were attempting to levy the same 
type of tax which had already been levied by the state. In the 
Youngstown case, however, the tax imposed was not of the same 
nature as those taxes levied by the General Assembly which the 
court concluded were designed by the Assembly to preclude further 
municipal taxation. The City of Youngstown enacted an ordinance 
which imposed a tax of two and one-half per cent on the net rate 
charged by public utilities for natural gas, electricity and water 
and for local service and equipment furnished to telephone sub- 
scribers. The ordinance provided that such tax should be added to 
the consumer’s bill for the specified utility service and that the 
charge for both the service and the tax should be collected at the 
same time. This tax the Supreme Court held invalid. 





*147 Ohio St. 58, 68 N.E. 2d 64 (1946). This case is referred to through- 
out the paper as the Youngstown case. 
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The court confirmed the principle of the Carrel case that a 
municipality may levy an excise tax so long as it is not precluded 
by state legislation. At this point, the court was more explicit than 
it had been in the Carrel decision, for it was observed that the 
General Assembly has the authority under Section 13, Article 
XVIII of the Constitution to limit or preclude taxation by munici- 
palities. 

The sequent proposition announced by the court in reaching its 
conclusion that the Youngstown ordinance was invalid was that 
the General Assembly could limit municipal taxation either ex- 
pressly or impliedly and that the limitation is imposed by implica- 
tion where the state levies the same or similar excise tax and thus 
pre-empts the field. The gist of the court’s decision is found in 
paragraph 3 of the syllabus, where it was said: 

“Municipalities have power to levy excise taxes to raise 
revenue for purely local purposes; but under Section 13, 
Article XVIII of the Constitution, such power may be 
limited by express statutory provision or by implication 
flowing from state legislation which pre-empts the field by 
levying the same or a similar excise tax.” 

It was concluded that the consumers’ utility tax of the City of 
Youngstown was invalid because such field had been pre-empted 
by the state. This decision was predicated on the fact that the 
General Assembly had exempted sales by a public utility from 
the retail sales tax'® pursuant to Section 5546-2'* of the General 
Code, and that such exemption from the sales tax existed because 
public utilities are subject to a state excise tax on their gross re- 
ceipts’’ under the provisions of Section 5483'* of the General Code. 
The court was of the opinion that the exemption of sales of public 
utilities from the retail sales tax under Section 5546-2 of the Gen- 
eral Code was in compliance with a legislative policy of exempting 
from the sales tax, sales which were taxed in the same or a similar 
way. The court further opined that a legislative intent had been 
indicated to avoid the duplicate taxation of receipts of public utili- 
ties, and hence concluded that by levying a sales tax'® and a gross 
receipts tax,”° the General Assembly had pre-empted the field of 





*Out10 GEN. CopE §§5546-1 to 5546-24b, 5546-26a, 5546-26b and 5546-26d. 

“This section levies the excise tax on retail sales and provides for cer- 
tain exemptions therefrom including the sales of gas, electricity, water and 
other public utility services. 

“Public utilities rendering the usual home services are among those 
utilities subject to an excise tax for the privilege of carrying on intra-state 
business in Ohio. Onto GEN. CopE §§5417, 5474, 5475 and 5483. 

“Levies the excise tax on gross receipts of certain public utilities in- 
cluding utilities rendering electric, gas, water and telephone services. 

“Supra, note 15. 

*Supra, note 17. 
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taxation which included receipts by utility companies from the 
services rendered to consumers. 

The court also voiced the sentiment found in an earlier case 
when it was pointed out that the revenue derived from the sales 
tax and the gross receipts tax is partially distributed to munici- 
palities. It was pointed, out that Sections 5546-18 and 5546-19 of the 
retail sales tax provide for a distribution of the taxes derived there- 
from to municipalities and that a similar distribution pursuant to 
Section 5491, General Code, is made of the gross receipts tax on util- 
ities. From these distributive sections of the two tax laws, the court 
seemed to infer that the General Assembly indicated its desire to 
preclude a municipality from levying a consumers’ utility tax based 
upon the charge for services rendered by the utility. The court’s 
invalidation of the Youngstown consumers’ utility tax must have 
left municipal officials with the impression that the pre-emption 
doctrine had been given an illimitable scope. Sanguine, indeed, 
were those wno felt that the levying of additional excise taxes was 
the solution to the financial needs of municipalities. 


PERMISSIVE LEGISLATION 

The repercussive effects of the Youngstown case became ap- 
parent when the General Assembly convened in January, 1947. Mu- 
nicipalities made supplicant pleas to the Assembly for permissive 
laws and consequently, legislation designed to lessen the restric- 
tions of the pre-emption doctrine was introduced.** The common 
purpose of various bills was to enable municipalities to levy the tax 
on utility services which the Supreme Court had declared un- 
constitutional in the Youngstown case. The method adopted in 
this proposed legislation was the amendment of the retail sales tax 
act? and the gross receipts tax** on utilities by inserting in such 
laws a provision to the effect that nothing therein was a manifesta- 
tion of legislative intent to limit the power of a municipality to 
levy a consumers’ utility tax. The method was typified by Senate 
Bill No. 229 which sought to amend the levying sections of the retail 
sales and gross receipts taxes, Sections 5546-27* and 5483,”° respec- 
tively, General Code, by inserting in each section the following 
language: 

“Nothing contained in this section shall be construed as 
expressing or imposing a limitation on the power of a mu- 
nicipality to assess, levy or collect a consumers’ utility 
tax.” 

This legislation was judiciously drafted in that precautionary 
measures were taken lest it should appear the General Assembly 
was attempting to increase the taxing power of municipalities. A 





"This legislation was not enacted by the General Assembly. 
*Supra, note 15. *Supra, note 17. 
“Supra, note 16. *Supra, note 18. 
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statute attempting to augment municipal taxing power would un- 
doubtedly be declared a nullity because the Ohio Supreme Court 
has adhered to the position that municipal power of taxation comes 
not from the General Assembly but from the constitution under 
the home-rule amendment. As has been pointed out, some doubt 
was expressed by the court in City of Cincinnati v. American 
Telephone & Telegraph Company” as to the source of municipal 
taxing power. This same dubiosity was expressed by the court in 
the Youngstown case and in contrast to the holding of the Carrel 
case, the court merely said municipalities possessed the power to 
tax but the home-rule amendment was not specifically mentioned 
as the source thereof. However, the court referred to the Carrel 
case as a binding precedent relative to the source of municipal tax- 
ing power being lodged in the home-rule amendment. 

Because the constitution is the source of municipal taxing 
power, the General Assembly cannot grant to municipalities that 
which they already have; thus, the legislation spoken of was drafted 
in such a manner as to manifest the wish of the General Assembly 
that the state’s operation in a tax field should not be construed as a 
preclusion of municipal taxation. The drafters concluded that the 
most expedient way to express this legislative intent was to amend 
those laws which the court previously said prevented the levying 
of a municipal consumers’ utility tax by providing that their enact- 
ment was not designed as a pre-emption for the state. The questions 
which were raised thereby are of lasting significance, for it is only 
reasonable to assume that there will be increasing municipal 
pressure upon the General Assembly for the passage of this type 
of permissive legislation. 

The suggested expressions of intent by the General Assembly 
through legislation that the sales tax and the gross receipts tax on 
utilities were not designed to prevent municipalities from levying a 
consumers’ utility tax, gave rise to speculation as to the constitu- 
tional power of the General Assembly to enact such legislation. The 
pivotal inquiry in considering the validity of such legislation is the 
determination of the legal basis of the doctrine of pre-emption an- 
nounced by the Ohio Supreme Court in the various cases previously 
discussed. 

It should be stated prefatorily that the cases announcing the 
pre-emption doctrine touch upon the present problem only from a 
negative standpoint. These cases are not dispositive of the validity 
of permissive legislation for they have said what municipalities 
could not do in taxation, but the possible effect of express legislative 
consent was not before the court. All that permissive legislation 
would do is to nullify that part of the pre-emption doctrine which 





*Supra, note 9. 
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affects municipal consumers’ utility taxes, but in all other respects 
the doctrine would remain operative. Certain it is that the cases 
may lend themselves to antithetical conclusions as to the rationali- 
zation of the court. One view is well represented by the second 
paragraph of the syllabus in Firestone v. City of Cambridge*’ where 
it was said: “No municipality in this state has power to levy such 
excise tax in addition to that levied by the state for similar pur- 
poses.” Did the Supreme Court in announcing the pre-emption 
doctrine intend to rule that a municipality’s taxing power is com- 
pletely destroyed when the state enters the same tax field? Did the 
court further intend to say that once the field is pre-empted by 
state taxation, there can never be a concurrent levying of a tax by 
a municipality? If the answer to these questions is affirmative, 
then permissive legislation would seem to be of no avail, for once 
the state has pre-empted the field it could not then turn around by 
express legislation and repudiate such pre-emption. It is submitted, 
however, that a negative answer to these questions is clearly pre- 
sented in the cases. 

It is the view of the writers that the Ohio Supreme Court did 
not rule that a condominium of the state and municipal government 
could not exist relative to levying an excise tax in the same general 
field. It is further submitted that the court has nowhere indicated 
that it is unconstitutional, with the exception of the pre-emption 
rule, for the state and a municipality to share the same tax field. 
A consideration of all the apposite cases leads the writers to believe 
that the legal basis for the pre-emption doctrine is the theory which 
is implicit in any constitutional government, i.e., that the sovereign 
is supreme and must possess the inherent power to control its 
political subdivisions. 

In determining whether or not the doctrine of pre-emption 
prevents the General Assembly from enacting legislation which 
would enable municipalities to tax in a field occupied by the state, 
consideration should be given to the situations which confronted 
the court in those cases giving rise to the doctrine. The principal 
rule of our court has been that the state is the supreme sovereign 
possessing the authority to limit the taxing power of a political 
subdivision such as a municipality. It has been held by the court 
that the General Assembly has, by invading a tax field, impliedly 
precluded municipal taxation in the same area. At this point the 
following questions seem pertinent: What provision of the Ohio 
Constitution would be violated if the General Assembly were to 
remove this implied limitation by express legislation? Cannot the 
General Assembly clarify its position relative to municipal taxation 





“Supra, note 11. 
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by declaring that it does not desire to preclude such taxation in a 
field in which the state is already exercising its taxing power? 

The recurring inquiry is the meaning of the numerous state- 
ments by the court that a municipality may not levy a tax in a 
field which has been invaded by the state. The opinions contain no 
indication that this rule is based upon any express constitutional 
provision other than Section 13, Article XVIII, which grants the 
General Assembly the authority to limit municipal taxation. It 
seems reasonable to assume that if the Ohio Constitution contained 
a provision which would make it unconstitutional for both a mu- 
nicipality and the state to levy excise taxes in the same field, the 
court would have so declared. The tenor of all the court has de- 
clared is that an inferior political subdivision, such as a munici- 
pality, may not challenge the superior taxing power of the state 
without the state’s consent, for under a constitutional government 
the sovereign is supreme. 

Under Section 13, Article XVIII of the constitution, the General 
Assembly has authority to limit municipal taxing power, and the 
court has interpreted the levying of a tax by the state in a given 
field as a limitation on municipalities. The decisions announcing 
the pre-emption doctrine have not been legal aberrations, for in 
every case presented to the court a municipality was seeking to 
encroach upon the taxing power of the sovereign. In the absence 
of express legislative consent thereto, the rulings of the court are 
eminently correct; but in reaching this conclusion the court has 
held that the state’s invasion of a tax field is by implication a pre- 
clusion of municipal taxation. Certainly, the General Assembly can 
remove any such implication by express legislation because the 
court is interpreting Section 13, Article XVIII, and under that sec- 
tion of the Ohio Constitution the state alone may limit the taxing 
power of municipalities. The only constitutional provision with 
which the court was concerned was the above mentioned Section 
13, Article XVIII. There has been no judicial denial of the consti- 
tutional -authority of municipal and state occupation of the same 
tax field when the General Assembly consents to such municipal 
taxation. What the court did was to interpret Section 13, Article 
XVIII, to mean that there may be a limitation or restriction of 
municipal taxing power by implication as well as by direct prohibi- 
tion. Thus, it appears to follow that the pre-emption doctrine 
would not apply where the General Assembly expressly declares 
that it does not wish the enactment of certain state tax levies to be 
a limitation on municipal taxing power. In other words, if the 
General Assembly makes it clear that the levy of a tax by the state 
is not to be considered as a limitation on municipalities, then the 
implied limitation found by the court would be completely rebutted. 
By conforming to the traditional function of searching for the in- 
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tent of the legislature, the court would be bound to recognize the 
express declaration of legislative policy rather than the implied 
policy which the court has found present when the state has in- 
vaded a tax field. 

The briefs of counsel filed in the cases announcing the pre- 
emption rule center around the contention that it would be unwise 
to permit municipalities to challenge the state’s taxing power. Of 
course, these briefs contain the statement of the rule that a munici- 
pality may not levy a tax in a field occupied by the state, but the 
underlying theme seems to be predicated on the theory that the 
state is the supreme sovereign and must have the constitutional 
power to limit the encroachment of municipalities on its taxing 
power. In most of the cases decided by the court in connection with 
the pre-emption doctrine, a municipality was endeavoring to levy 
a tax in a field invaded by the state. In the absence of express 
legislative approval of such municipal action, it was only proper 
that the court should interpret the state’s occupation of a tax field 
as an implied restriction on municipal taxing power; but the argu- 
ments advanced in these cases are divested of their germaneness 
when the General Assembly expressly declares that it does not wish 
to limit municipal taxing power in any given field. Then, the theory 
that the state is the supreme sovereign, which appears to be the 
basis of contention in the pre-emption cases, loses its cogency be- 
cause the sovereign power of the state is not being challenged by 
municipalities; but rather. the supreme sovereign is expressing ap- 
proval of an inferior sovereign’s exercise of taxing power. 


The court in the case of City of Cincinnati v. American Tele- 
phone & Telegraph” states in the following language what appears 
to be the controlling force behind the pre-emption doctrine: 

“To the end that the sovereignty of the State may be 
superior to that of any of its subdivisions in a matter so 
essential to that sovereignty as that of taxation, this Court 
adheres to the interpretation of the power conferred by the 
constitution upon municipalities to levy an excise tax an- 
nounced in State ex rel. Zielonka v. Carrel, supra, with the 
limitation therein expressed.” 

It seems significant that the court came to its conclusion in 
order that the sovereignty of the state might continue to be superior 
to that of any of its political subdivisions. Apparently, it was the 
opinion of the court that the General Assembly did not want to 
share the same tax field with a municipality. The express approval 
of such an arrangement by permissive legislation would eliminate 
the basis of the court’s decision. As in other cases, the court con- 
sidered the attempt of a municipality to levy a tax in a field already 
occupied by the state as a challenge by an inferior political sub- 





*Supra, note 9. 
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division to the superior sovereign. This challenging of power or 
clash of sovereignty does not exist when the superior sovereign by 
express declaration manifests its desire not to restrict the constitu- 
tional taxing power of a political subdivision. 

The conclusion of the writers that the General Assembly could 
validly enact legislation which would permit municipalities to levy 
excise taxes in a field already occupied by the state is borne out by 
the recent decision of the Supreme Court in the Youngstown case. 
The contention that the determinant cause of the pre-emption doc- 
trine is not any express constitutional provision prohibiting the 
state and municipalities from occupying the same tax field but that 
the doctrine is based rather on the theory that taxation is an im- 
portant attribute of sovereignty in which the state must be the 
supreme authority, is reflected in a statement of the court in the 
above-mentioned case. In reference to the power of the General 
Assembly to control municipal taxation, it was said at page 61: 

“Power of the General Assembly to limit or preclude 
taxation by municipalities would no doubt exist even in 
the absence of an express constitutional grant; but such 
grant is not lacking.” 

Here the court was espousing the view that under our consti- 
tutional form of government the state is the supreme sovereign, 
and, as such, has the inherent power to limit municipal taxation— 
this same power is made specific by Section 13, Article XVIII of 
the Ohio Constitution. This decision is the result of the court’s 
interpretation of Section 13, Article XVIII, in such a way that an 
implied limitation upon municipal taxation is found in the levying 
of a sales and gross receipts tax by the State of Ohio. 

The opinion contains the implicative theory of the court that 
in holding the state’s invasion of a tax field to be a limitation on 
municipal power, it is merely following the desire of the state as 
expressed by the General Assembly. What the court did was to 
place in mental juxtaposition two constitutional provisions—the 
taxing power granted to municipalities by Section 3, Article XVIII 
and the restrictions of Section 13, Article XVIII, which grants the 
General Assembly power to limit municipal taxation. It was then 
inferred by the court that the General Assembly had exercised its 
interdictive powers by levying state taxes. These two constitutional 
provisions, which were enacted at the same time, were the only 
ones given consideration by the court. It was presumed that the 
General Assembly had exercised its constitutional power of limita- 
tion by enacting the sales and gross receipts taxes. 

The reasoning process which the court followed in the Youngs- 
town case may be easily perceived. In the levying of the sales and 
gross receipts taxes and in the returning of a portion of such 
revenue derived therefrom to municipalities, the court found the 
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implied will of the legislature to preclude the enactment of a con- 
sumers’ utility tax by a municipality. In its opinion, the court 
made this explicatory statement: 

“Inferentially the whole legislative course shows an in- 
tent to avoid double taxation of receipts whether they come 
from sales proper or are the ‘gross receipts’ of utilities 
that are subject*to the excise tax under Section 5483.” 
(Writers’ emphasis.) 

The pivotal word in the quoted portion is “inferentially” for it 
fixes attention on the legal reasoning of the court in that case. The 
court did nothing more than infer what it thought was the desire of 
the General Assembly to pre-empt the tax field there under con- 
sideration. 

Section 13, Article XVIII of the Constitution states that: “Laws 
may be passed to limit the power of municipalities to levy taxes... .” 
Thus, it may be said with certitude that the General Assembly 
alone is the body to which the people have entrusted the control 
of municipal taxation. That the General Assembly is the municipal 
protectorate further makes it apparent that the pre-emption doc- 
trine did not result from an absolute prohibition in the constitution 
which prevents state and municipal excise taxation in the same 
field. 

The intent of the drafters of Section 13, Article XVIII, can be 
seen in the following statement of the court in the case of State 
ex rel. v. Cooper,”® where the court was concerned with this consti- 
tutional provision: : 

“If there was any doubt about the construction to be 
given this whole section [Section 13, Article XVIII], it is 
clarified by the official explanation of the constitutional 
convention submitted to the people of the state when the 
section was adopted. This explanation was printed and sent 
broadcast over the state under the title ‘municipal home 
rule’. It is as follows: “To the General Assembly is ex- 
plicitly reserved the authority to limit the power of a city 
to levy taxes and to incur debts for local purposes, to con- 
trol elections, to examine into the financial condition and 
transactions of all municipalities.’ ” 


It is observed that it was the intention of the drafters of the 
constitutional amendment to entrust the control of municipal tax- 
ation to the General Assembly, and thus, it would seem that the 
people have deemed it proper that this governmental branch alone 
should decide when and how municipalities are to be limited con- 
cerning their powers of taxation. 

The position of the court in reference to the General Assembly’s 
power to limit municipal taxation was discussed in Walker v. City 
of Cincinnati,*° and Parsons v. City of Columbus.*' It is true that 


"97 Ohio St. 86, 119 N.E. 253 (1917). 
*21 Ohio St. 14 (1871). "50 Ohio St. 460, 34 N.E. 677 (1893). 
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both of these cases were decided prior to 1912, and hence before 
the adoption of the home-rule amendment which granted taxing 
powers to municipalities. When these cases were decided, the 
source of municipal taxing power was the General Assembly, but 
the Assembly then by Section 6, Article XIII of the Constitution, 
as now by Section 13, Article XVIII, was given express constitu- 
tional power to limit municipal taxation. 

That the function of the court is to interpret the will of the 
General Assembly would seem to be the import of paragraph 5 of 
the syllabus in Walker v. City of Cincinnati,** which reads in part: 

“The authority and duty to prevent abuse of the powers 

of taxation and assessment by municipal corporations, is 

entrusted by the Constitution to the General Assembly, 

and not to the courts of the state. ...” 


In the opinion, at page 46, the court made this expository ob- 
servation concerning the authority of the General Assembly to 
limit municipal taxation: 

“The constitution itself provides where the power of 
preventing such abuse shall be vested. It declares in Sec- 
tion 6, Article XIII, that the General Assembly shall pro- 
vide for the organization of cities and incorporated villages, 
by general laws, and restrict their powers of taxation... . 

It is very clear that this constitutional mandate cannot be 

enforced according to judicial discretion and judgment. In 

the very nature of the case, the power which is to impose 

restrictions so as to prevent abuse must determine what is 

an abuse and what restrictions are necessary and proper 


In Parsons v. City of Columbus,** the court made the following 
observation concerning the authority of the General Assembly 
under Section 6, Article XIII of the constitution to limit the gov- 
ernmental powers of municipalities: 

“The injunction, it will be observed [Section 6, Article 

XIII], applies aswell to the power of taxation, of borrow- 

ing money, of contracting debts and loaning their credit, 

as to the power of assessment, and is no more imperative 

in one case than in the others. It has engaged the attention 

of some of our ablest courts and judges, and all, with a re- 

markable consensus of opinion, have held that, while it is 

a most salutary provision, it is addressed to the conscience 

and judgment of the legislature, and is not a subject for 

judicial correction.” 


Thus, it seems evident that being the body to which the con- 
stitution has entrusted the authority to limit municipal taxation, 
the General Assembly alone decides when municipal taxing power 
should be limited. Legislation which provides that the state does 
not wish to pre-empt certain fields of taxation clearly manifests 





™Supra, note 30. *Supra, note 31. 
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the will of the General Assembly not to limit municipal taxing 
power. Any fear that such legislation would result in the destruc- 
tion of the state tax structure loses its significance when one con- 
siders the fact that if ever the General Assembly feels that the 
state alone should occupy a given field of taxation, municipalities 
may be precluded bye express legislation to that effect. 

In discussing the polemics concerning permissive legislation, 
the writers have not viewed the pre-emption doctrine with dis- 
approbation. The decisions formulating the doctrine are concededly 
creditable because the court had before it the audacious challenge 
of state taxing power by a political subdivision. This rule of pre- 
clusion serves as a wholesome safeguard against a pernicious mul- 
tiplicity of municipal taxes. In the absence of legislative approval 
of a municipal tax, the rulings of the Supreme Court would re- 
main effectual. The resultant effect is that in excise fields oc- 
cupied by the state, a municipality may levy only those taxes 
specified in permissive legislation. The judiciary thus functions to 
interpret the enactment of state taxes as implied pre-emptions, 
and the General Assembly, to the extent it deems necessary to 
aid struggling municipalities, can express its approval of sharing 
a given tax field. 

A prototype of the proposed relationship between the judi- 
ciary and the General Assembly relative to the home-rule powers 
of municipalities is found in the statutes pertaining to intoxicating 
liquors. Section 6064-22, General Code, which provides that no 
sales of intoxicating liquor shall be made after 2:30 a.m. on Sun- 
day or on any election day between the hours of 6:00 a.m. and 
7:30 p.m. contains the following provision: 


“Nothing in this Section shall prevent a municipal cor- 
poration or village from adopting an earlier closing hour 
for the sale of intoxicating liquor on Sunday or to provide 
that no intoxicating liquor may be sold on Sunday.” 


The regulation of liquor is a matter in which the General As- 
sembly has the supreme power. Municipal corporations under 
the provisions of Section 3, Article XVIII of the Constitution may 
enact such police regulations as are not in conflict with general 
laws. The power of a municipality to enact police regulations under 
the home-rule amendment to control the business hours of liquor 
establishments is set forth in Neil House Hotel v. City of Colum- 
bus.** This case points out that the state has the paramount power 
to control intoxicating liquors and that any municipal ordinance 
in conflict with a state law on the same subject is invalid. 

But the quoted provision of Section 6064-22, General Code, is 
an express indication that the General Assembly did not wish to 


“144 Ohio St. 248, 58 N.E. 2d 665 (1944). 
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regulate closing hours of liquor establishments to the complete 
exclusion of municipalities, and thus the statute provides that 
municipalities may enact earlier closing hours than those set up 
by the state. The validity of such permissive legislation in the 
field of liquor control was upheld in City of Akron v. Scalera.* 

By this provision the General Assembly has expressly declared 
that an earlier closing hour adopted by municipalities shall not 
be construed to be in conflict with the general provisions of Sec- 
tion 6064-22.*° This same principal can be used so as to amend 
state tax laws in order that the Assembly can remove the implied 
pre-emption which the court found to exist in the Youngstown 
case. 

If, at a future time, legislation were enacted which would en- 
able municipalities to levy excise taxes indentical with taxes al- 
ready levied by the State, it is not unlikely that objection would 
be made thereto upon the contention that a tax by the state and 
by municipalities upon the same excise subject would result in 
double taxation.*’ The doctrine of double taxation has been a 
rather illusory one in the judicial history of Ohio. An examina- 
tion of Ohio authorities discloses no judicial pronouncement that 
the Ohio Constitution precludes double taxation except as to the 
taxation of property, whether it be land and improvements thereon 
required to be taxed by uniform rule under the provisions of Sec- 





*135 Ohio St. 65, 19 N.E. 2d 279 (1939). The defendant in this case 
was charged with the offense of selling beer on Sunday in violation of the 
provisions of an ordinance of the city of Akron prohibiting the sale of 
beer in that city on Sunday. The court stated in paragraph 2 of the syl- 
labus: “An ordinance of a municipality prohibiting therein the sale of 
beer on Sunday is a valid local police regulation and is not in conflict with 
the provisions of the Liquor Control Act (Section 6064-1 et seg., General 
Code).” 

“The validity of permissive legislation by Congress which sanctioned 
the right of the state to legislate concerning the importation of intoxicating 
liquors unhampered by the exclusive power of Congress granted by the 
“commerce clause,” U. S. Const. Art. I, §8, was upheld in Wilkerson v. 
Rahrer, 140 U. S. 545 (1891), and in Clark Distilling Company v. Ameri- 
can Express Company, 242 U, S. 311 (1917). 

*In Carley and Hamilton v. Snook, 281 U. S. 66 (1930), the court was 
faced with the constitutionality of a California statute imposing a tax 
on the operation of motor vehicles; similar taxation had been enacted by 
municipalities in that state in the form of so-called registration fees upon 
motor vehicles. The court held such municipal registration fees to be 
excise taxes on the privilege of operating motor vehicles. In the course of 
the opinion, Mr. Justice Stone said: “The objection that the appellants 
should not be required to pay the challenged fees because they are already 
paying the city license tax is but the familiar one, often rejected, that a 
state may not, by different statutes, impose two taxes upon the same sub- 
ject-matter, although, concededly, the total tax, if imposed by a single tax- 
ing statute, would not transgress the due process clause.” 
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tion 2, Article XII of the Constitution or other property taxed on 
the basis of value. That double taxation can result only where 
two property taxes are being levied is the purport of Bradley v. 
Bauder;** Ohio River and Western Railway Company v. Dittey** 
and Southern Gum Company v. Laylin.*® 

It was said in Bradley v. Bauder that: 


“... Double taxation, in a legal sense, does not exist, 
unless the double tax is levied upon the same property 
within the same jurisdiction. . . .” 

In the Ohio River and Western Railway case, the company 


raised the objection to the Ohio gross receipts tax on utilities on 
the basis that such tax, in addition to the taxation of their property, 
resulted in an invalid double taxation because the resultant effect 
of the two taxes did not meet the test of uniformity required by 
the State Constitution. The court brushed aside this contention 
by pointing out that the gross receipts tax imposed on utilities in 
Ohio is an excise tax and as said by the court: 

“ .. Plaintiffs in error pay one tax with respect to prop- 
erty, another with respect to the privilege of occupation; 
hence, the tax is not double.” 

In Southern Gum Company v. Laylin, the court stated in re- 


sponse to the argument that the Ohio franchise tax on the is- 
sued and outstanding capital stock of corporations was an ad- 
ditional tax on the same property and that double taxation thereby 
resulted: 


“.. But this se¢ond proposition is not true, because 
the exaction of one-tenth of one per cent is not a property 
tax on property owned by the corporation, but is an excise 
tax, the amount of which is fixed and measured by the 
amount of subscribed or issued and outstanding capital 
stock. To constitute double taxation, both taxes must be 
property taxes, and both on the same property. Here one 
is a property tax, and the other an excise or franchise tax, 
and, therefore, there is no double taxation.” 


Thus, it seems irrefutable that the levying of similar excise 
taxes by the state and by municipalities would not result in the 
prohibited double taxation which can arise only when property is 
the subject of the taxes levied. 

Certain language in the case of State ex rel. v. Cooper,*? when 
considered apart from its context, conceivably could furnish the 
basis for an argument against the constitutionality of legislation 
seeking to enable municipalities to levy taxes in fields already oc- 
cupied by the state. 

Here, the court was concerned with a contention by counsel 
for the City of Toledo that “there is no limit upon the powers of 
municipalities that have adopted charters in the levy that they 


*36 Ohio St. 28 (1880). "232 U. S. 576 (1914). 
“66 Ohio St. 578, 64 N.E. 564 (1902). “Supra, note 29. 
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make of taxes for purely municipal and governmental purposes.” 
It was also argued for the City of Toledo that the provision of 
Section 13, Article XVIII of the Constitution which gives the Gen- 
eral Assembly the authority to limit municipal taxation, did not 
apply to chartered cities. To these bold assertions of unlimited 
municipal taxing power, the court answered that the General As- 
sembly has the constitutional power under Section 13, Article 
XVIII, to limit or entirely preclude municipal taxation. In rejecting 
the claim that the taxing power of a chartered city was unlimited, 
the court utilized certain expressions which, when read apart 
from the entire case, might be considered as an indication that 
the General Assembly could not share a given tax field with a 
municipality. Such language is found in paragraph 3 of the syllabus, 
where it was said: 
“Taxation is a sovereign function. The rule of liberal 

construction will not apply in cases where it is claimed that 

a part of the state sovereignty is yielding to a community 

therein. It must appear that the people of the state have 

parted therewith by the adoption of a constitutional pro- 

vision that is clear and unambiguous.” 


It is submitted that this statement of the court was designed 
to mean nothing more than that under the provisions of Section 
3, Article XVIII of the Constitution, known as the home-rule 
amendment, a municipality does not have unlimited taxing power 
but rather that those powers of taxation granted to a munici- 
pality are subject to the steadying hand of the General Assembly. 


MuNnIcIPAL INCOME TAXES 


The closing of most of the excise tax fields as a result of judi- 
cial interpretation of the General Assembly’s power to limit muni- 
cipalities in their taxing attempts, forced municipalities to search 
for other revenue methods. As previously mentioned, such major 
cities as Toledo and Columbus have enacted income tax ordinances. 
Of course, there have been rumblings as to the constitutionality 
of municipal income taxes. At first blush, it would seem that this 
type of tax legislation would not run afoul of the prohibitive as- 
pects of the pre-emption doctrine. In its announcement that a 
given field of taxation is pre-empted by the enactment of the 
state taxation, the court has given an affirmative and a negative 
aspect to the doctrine. It has been said affirmatively that a muni- 
cipality may levy an excise tax so long as the state has not ink 
vaded the field—the initial judicial expression concerning this rule 
was enunciated in the Carrel case. The negative aspect of the rule 
was that municipal taxation could be limited by the General As- 
sembly either expressly or by implication. 

Because the State of Ohio has not enacted an income tax, it 
apparently follows that municipalities would face no barrier in 
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enacting such legislation, for a municipality may tax until such 
time as the state enters the field. It thus becomes manifest that 
the General Assembly has not placed any implied limitations on 
the power of a municipality to levy an income tax. 


It should be remembered, however, that the pre-emption doc- 
trine in connection with the cases discussed has resulted from the 
court’s interpretation of state tax laws as being indicative of an 
intent to pre-empt such fields of taxation. There the pre-emption 
is on a statutory level because the court has concluded that the 
General Assembly may exercise its constitutional power to limit 
municipal taxation, expressly or by implication flowing from the 
enactment of state tax legislation. In contradistinction, the pos- 
sible pre-emption of the income tax field by the state is on a con- 
stitutional rather than a statutory basis. The state is authorized by 
Section 8, Article XII** of the Ohio Constitution to levy an income 
tax, and Section 9, Article XII** contains a mandatory provision 
to the effect that not less than fifty per centum of any income tax 
levied by the state shall be returned to the city, village or town- 
ship in which said tax has its origin. 

The pre-emptive effect of this constitutional provision was the 
subject of obiter discussion by Judge Nichols in the Carrel case 
where legal birth was given to the pre-emption doctrine. The 
court expressed prescient insight of a future problem when it 
made the following statement in reference to income taxation: 

“It may be said in this connection that it is clearly to be 
implied from the constitution that municipalities are with- 

out power to levy an income or inheritance tax. 

“This implication necessarily arises from the language 

of Section 9, Article XII, where we find the mandatory 

provision to the effect that ‘not less than fifty per centum 

of the income and inheritance taxes that may be collected 

by the state shall be returned to the city, village or town- 

ship in which said income and inheritance tax originate.’ 

“Tt would seem quite certain, then, that the state alone 
can initiate taxation of this character.” 


By a parity of reasoning from the pre-emption doctrine on a 
statutory level, the court infers that the constitution contains an 
implied pre-emption of the field of income taxation. The court 





“Onto Const. Art. XII, §8, reads: “Laws may be passed providing 
for the taxation of incomes, and such taxation may be either uniform or 
graduated, and may be applied to such incomes as may be designated by 
law; but a part of each annual income not exceeding three thousand dol- 
lars may be exempt from such taxation.” 

“Onto Const. Art. XII, §9, reads: “Not less than fifty per centum of the 
income and inheritance taxes that may be collected by the state shall be re- 
turned to the county, school district, city, village, or township in which 
said income or inheritance tax originates, or to any of the same, as may be 
provided by law.” 
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found this implied preclusion in the requirements of the constitu- 
tion that fifty per centum of any income tax levied by the state 
must be returned to local subdivisions. This contention, that a 
distribution of tax money back to local government indicates the 
desire of the state to pre-empt those tax fields, permeates the 
cases in which the court considered the pre-emption doctrine. In 
the recently decided Youngstown case, the fact that a partial dis- 
tribution of revenue from the retail sales tax and the gross re- 
ceipts tax on utilities was made to municipalities, seemed influ- 
ential in the decision reached. Apparently, the court reasoned that 
if the state was willing to share this revenue with municipalities, 
it had thereby manifested its desire that municipalities should not 
levy in the same tax field. 

It may be said in behalf of the constitutionality of municipal 
income taxes that the distribution of revenue back to municipali- 
ties was only one factor which the court considered in laying down 
the rule of statutory pre-emption. In the cases in which the court 
mentioned this distribution of revenue to local government by the 
state as being indicative of a pre-emptive intent, one additional 
factor was present—the state had entered the tax field. For 
example, the court in the case of Firestone v. The City of Cam- 
bridge,** noted that a portion of the revenue derived from the state 
tax levied upon owners of motor vehicles was distributed to muni- 
cipalities. This fact alone was not considered dispositive by the 
court, for the state had also levied the same tax which the city 
was attempting to enact. Thus, the prerequisite condition in the 
pre-emption doctrine is not present when a municipality levies an 
income tax because the State of Ohio has not invaded this field. 
Certainly, this conclusion is warranted by the statement of the 
court in the Youngstown case to the effect that: 


“It must now be regarded as settled law in this juris- 
diction that a municipality may levy and collect an excise 
tax for local purposes so long as it is not precluded by state 
legislation.” 


There is merit in the view that the requirement of the con- 
stitution that the state must return a portion of any income tax 
levied to municipalities is not to be viewed as a pre-emption by 
the state because the pre-emption doctrine requires that the state 
enter the tax field. In this view, the state has not expressly pre- 
empted the field of income tax nor has it done so impliedly by en- 
acting such legislation. 

However, the antipodal argument that the income tax field 
has been pre-empted by the state is substantiated in that the re- 
quirement of a distribution of revenue to municipalities is found 
not in legislation but in the constitution. That the drafters of the 





“Supra, note 11. 
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constitution provided for a return to local government of a portion 
of any revenue derived from a state income tax gives persuasive- 
ness to the contention that the field has been precluded from muni- 
cipal taxation. If there existed no constitutional intent that the 
state alone should levy an income tax, the sharing of such revenue 
seems illogjcal. Why should the state distribute revenue from in- 
come taxation to municipalities if these subdivisions possess the 
power to levy this same tax? 

The Supreme Court has found pre-emptive intent in the dis- 
tribution provision of state taxing statutes—the limitation of muni- 
cipal taxing power would seem even more evident when it appears 
in the supreme law of the constitution. By statute, the intent of 
the General Assembly may be clarified, but the pre-emptive in- 
dication of the constitution remains immutable. The power to tax 
is conferred upon the General Assembly under the general grant 
of legislative authority in Section 1, Article II** of the Ohio Con- 
stitution—the power to levy a state income tax is made specific 
by Section 8, Article XII.*° The Constitution provides, however, in 
Section 9, Article XII, that fifty per centum of any revenue de- 
rived from income taxation shall be returned to local government. 
Such a provision is not present, for instance, in Section 10, Ar- 
ticle XII of the Constitution, part of which specifically grants to 
the General Assembly the power to levy excise taxes. The absence 
of this distributive requirement in all other constitutional grants 
of taxing power makes the pre-emptive force of Section 9, Article 
XII, quite conspicuous. The linking together of the specific grant 
of power to levy income taxes provided in Section 8, Article XII, 
with the mandatory requirement of Section 9, Article XII, that 
such revenue be shared with the subdivisions from whence such 
taxes arose, lends credence to the views expressed in the quoted 
statement of Judge Nichols from the Carrel case. 

If the question as to whether or not a constitutional pre-emption 
exists in the field of income taxation is decided in the affirmative 
by our Supreme Court, it would seem that municipalities will have 
no recourse. It has been submitted that the Ohio General Assembly 
possesses the constitutional authority to declare by statutes that 
it does not wish to pre-empt municipal taxation, and hence munic- 
ipalities could levy taxes in those fields designated by legislation. 
This method of express legislative denial of pre-emption would, 
of course, be of no avail if a constitutional pre-emption prevails 
in income taxation. Any legislation enacted by the General As- 
sembly expressing willingness to have municipalities levy income 





“Ouro Const. Art. II, §1, reads in part: “The legislative power of the 
state shall be vested in a general assembly consisting of a senate and house 
of representatives. .. .” 

“Supra, note 42. 
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taxes would be of no legal effect, for the pre-emption, if it exists, 
is of constitutional origin. Legislative declaration could not re- 
move the implication of the higher law—the constitution. If the 
pre-emption of the income tax field is the result of the distribu- 
tive requirements of Section 9, Article XII, the field is foreclosed 
to municipalities until such time as the constitutional implication 
is clarified by amendment. 


The judicial future of municipal income taxation is one that 
may not be presaged with assurance. 


CONCLUSION 


The power of municipalities to levy excise taxes has been 
greatly restricted by the operation of the judicially developed pre- 
emption doctrine. Municipal taxing power is granted by Section 
3, Article XVIII of the Ohio Constitution, known as the home-rule 
amendment, but this power may be limited by the General As- 
sembly under the authority of another constitutional provision, 
Section 13, Article XVIII. The General Assembly may manifest 
this restrictive authority either by express statutory interdiction 
or by implication flowing from state tax legislation. An implied 
preclusion of municipal taxation has been found whenever a tax 
field is occupied by the state. 


Permissive legislation has been suggested as a method of 
clarifying legislative intent so as to permit municipalities to 
enact the consumers’ ultility tax declared invalid in the recent 
Youngstown case. The theory upon which the pre-emption doc- 
trine seems to be predicated is that the state as the supreme sov- 
ereign must possess the authority to control an inferior political 
subdivision. From the enactment of state taxes, the court has in- 
ferred the will of the General Assembly to preclude any municipal 
taxation in the same tax field. The legislative branch of govern- 
ment has been entrusted with the control of municipal taxation— 
the purpose of permissive legislation is to indicate that the Gen- 
eral Assembly does not wish to exercise its power of limitation 
in certain designated tax fields. The cases announcing the pre- 
emption doctrine are correctly decided, but their application should 
be confined to those factual situations in which a municipality is 
seeking, without the express consent of the General Assembly, to 
tax in a field already occupied by the state. 


The Supreme Court has held that the General Assembly by in- 
vading a tax field has impliedly precluded municipal taxation in 
the same area. It is submitted, however, that an express declara- 
tion of legislative policy not to pre-empt a given field of taxation 
would remove the impediment which the court has by inference 
found to exist. 
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The operation of the pre-emption doctrine has made it neces- 
sary for municipalities to search for additional sources of revenue. 
Of current interest is the levying of municipal income taxes. The 
mandatory provisions of Section 9, Article XII of the Constitution 
relative to the distribution of revenue from income taxation back 
to local government raises the question as to whether or not this 
field has been constitutionally pre-empted by the state. The dis- 
tributive provisions in the state tax statutes have been construed 
by the Supreme Court as indicating a pre-emptive intent. It may be 
contended, however, that pre-emption does not exist because the 
state has not entered the field of income taxation and that this 
condition is a prerequisite to the preclusion of municipal taxation. 








Cincinnati and Home Rule 


Murray SEASONGOOD* 


Ohio, in 1912, adopted a municipal Home Rule amendment, 
Sections 3 to 14, inclusive, Article XVIII, of its Constitution. 
Thus our state became the seventh, with Missouri the bellwether 
in 1875, to recognize that municipal corporations should be freed 
from the complete control, remote and often unsympathetic, of 
state legislatures.’ 

Section 3 reads: 

“Municipalities shall have authority to exercise all 
powers of local self-government and to adopt and enforce 
within their limits such local police, sanitary and other 
similar regulations, as are not in conflict with general 
laws.” 

This section is not crystal clear and has called for interpre- 
tation. What is the meaning of “all powers of local self-govern- 
ment,” and of “such local police, sanitary and other similar regula- 
tions as are not in conflict with general laws?” Does the latter limit 
the former? While this amendment has been declared to be self- 
executing,’ the extent to which it emancipates municipal corpora- 
tions from state control has been the subject of many decisions of 
the Ohio Supreme Court. It is a truism, but one often forgotten, 
that no constitution or enactment will, of itself, automatically 
achieve the objects for which it was promulgated. There must be 
as well, to make it effective, an enlightened citizenship and favor- 
able public opinion, created in part and supported by a public- 
spirited radio and press. Legislators and courts must be sympa- 
thetic rather than indifferent or hostile to its objectives. As ob- 
served by the English Bishop of Bangor, Benjamin Hoadly, in an 
often quoted passage: 


“Whoever hath an absolute authority to interpret any 
written ... laws, it is he who is truly the law giver to all 





*Member of the firm of Paxton and Seasongood, Cincinnati, Ohio, and 
part time Professor of Law, University of Cincinnati College of Law; 
Visiting Professor of Law, Harvard Law School, Summer 1947; Mayor of 
Cincinnati, 1926-30. 

*Seasongood, Municipal Home Rule, Encyclopedia Americana, Vol. 19, 
p. 581 (1947); SEASoNGoop, LocaL GOVERNMENT IN THE UNITED StTaTEs, A 
CHALLENGE AND AN OPPORTUNITY (1933). 

*State ex rel. City of Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 
(1913). 


(98) 
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intents and purposes, and not the person who first wrote 
o- + Oem.” 

Some judges that served on the Ohio Supreme Court after 
1912, including Judges Allen, Donahue, Johnson, Wanamaker, and 
Chief Justices Nichols and Marshall, by their opinions, attempted 
to effectuate and liberalize the Home Rule provision of the con- 
stitution. The dissents of Judge Turner, too, are in the spirit of 
friendliness to our city Magna Charta. But it often appears to 
home rule enthusiasts that the Court has displayed an opposition 
comparable to the resentment Blackstone felt toward statutes. 
These, he said, 

“have destroyed common law symmetry, distorted its pro- 

portions, exchanged its majestic simplicity for specious em- 

bellishments and fantastic novelties.’* 

For instance, in the Lynch case,° warning that the amendment 
would not be allowed to go too far was implicit in the court’s 
opinion by Schauck, C. J., refusing a writ of mandamus to compel 
the city auditor to certify an ordinance for acquisition of a munici- 
pal motion picture theatre. Judge Wanamaker, beginning his 
twenty-five page dissenting opinion “I decisively dissent,”*® referred 
to People v. Hurlbut’ as authority that there is an inherent right of 
self-government in municipalities, which, he averred, should not be 
sabotaged by limitations judicially imposed through narrow inter- 
pretation of the new amendment. Opposing Chief Justice Schauck’s 
view that home rule does not permit cities to engage in business 
competitive with private ventures,* Judge Wanamaker cited the 
great variety of such undertakings mentioned in Dillon which 
even then had been entered upon, without any home rule grant, 
by English cities. The dissent further rightly urged that a moving 
picture theatre might afford educational and recreational facilities. 
But the prevailing adverse opinion said these were not its primary 
purposes and served notice that there would be definite limits put 
by the court on any attempted unrestrained uses of the home rule 
amendment. 





*Quoted in Curtis “Lions UNDER THE THRONE,” p. 235, from Gray’s 
NATURE AND SOURCES OF THE LAw, and in Mr. Justice Frankfurter’s recent 
address on “Some Reflection on the Reading of Statutes,” published by 
the Association of the Bar of the City of New York, 1947. 

“WARDEN, THE BIOGRAPHY OF SIR WILLIAM BLACKSTONE, p. 157. 

"State ex rel. City of Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 
(1913). 

‘Id. at 125, 102 N.E. at 681. 

724 Mich. 44 (1871). This is an eloquent decision by the great Judge 
Cooley. But, in view of Trenton v. State of New Jersey, 262 U.S. 182 
(1923), it cannot now be said to represent the law. 

‘Such view is repeated in the city garage case, Cleveland v. Ruple, 130 
Ohio St. 465, 200 N.E. 507 (1936). 
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That notice and the inhospitable spirit in which this amend- 
ment was received by the majority of the court are further evi- 
denced by the first paragraph of the syllabus in the Lynch case,’ 
wherein it was declared that before a municipality could exercise 
the powers of local self-government, it would have to frame or 
adopt or amend a charter for its government. Not until ten years 
later, in Village of Perrysburg v. Ridgway was this misreading of 
the amendment expressly disapproved.’® 

The officials of the City of Cincinnati did little to take advan- 
tage of or test the potentialities of municipal home rule from 1912 
to 1926." They did resort in 1918 to an occupational tax to meet a 
serious financial situation. State ex rel Zielonka v. Carrell’* legiti- 
mated this home rule offspring, since the state had not pre-empted 
the excise tax domain. But, limitations on the use of this tax were 
later imposed in Cincinnati v. A.T.&T. Co. where it was held that 
the state had pre-empted this tax field as to telephone and other 
companies. Although the occupational tax was repealed by the 
Cincinnati Charter administration after its advent in 1926, re- 
strictions on such a local tax are made more apparent by Haefner 
v. City of Youngstown, another instance of where the state was 
held to have pre-empted the taxing field. The third paragraph of the 
syllabus is: 

“Municipalities have power to levy excise taxes to raise 
revenue for purely local purposes; but under Section 13, 
Article XVIII of the constitution, such power may be lim- 
ited by express statutory provision or by implication flow- 
ing from state legislation which pre-empts the field by 
levying the same or a similar excise tax.” 

At page 61 of the opinion it is again said the General Assembly 
may impose the limitation not only expressly, but also impliedly. 
It is a fair argument to say, however, this should not be so, and 
that the mere fact the state has levied a tax or entered a field of 
control is no reason why local subdivisions may not also levy a 
tax or go into the field, unless the state has declared the state 
exaction or control exclusive. 





*State ex rel. City of Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 
(1913). 

*108 Ohio St. 245, 5th paragraph of syllabus, 140 N.E. 595 (1923). 

“THE GOVERNMENT OF CINCINNATI AND HAMILTON COUNTY, REED, THE 
Crry Counci, 189, 191 (1924). 

*99 Ohio St. 220, 124 N.E. 134 (1919). 

*112 Ohio St. 493, 147 N.E. 806 (1925). 

“147 Ohio St. 58, 68 N.E. 2d 64 (1946). 

*See 14 U. or Cut. L. Rev. 297 (1947) criticizing adversely Neil House 
Hotel v. City of Columbus, 144 Ohio St. 248, 58 N.E.2d 665 (1944) and the 
extent to which the Ohio Supreme Court has gone in finding ordinances to 
be in conflict with state law. Cf. The Globe Security, etc. Co. v. Carrel, 
Auditor, 106 Ohio St. 43, 138 N.£. 364 (1922); The Marion Foundry Co. v. 
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In Cincinnati v. Roettinger’ the city was told emphatically 
the home rule amendment would not permit use of surplus water 
works receipts for general municipal purposes.’ In Ohio and al- 
most all other jurisdictions a city is said to hold and operate its 
water-works in what is termed its private or proprietary, not 
governmental capacity.'* The distinction is so uncertain, illogical, 
and shadowy that, if invoked at all, it should be limited to torts” 
and not used as a guide for determining whether local home rule 
provision or state enactment governs. But, as will appear later, 
the Ohio Supreme Court has sometimes invoked the governmental 
proprietary test as a basis for solution of home rule questions. 

The Cincinnatus Association, formed in Cincinnati shortly after 
World War I, principally to discuss local and national affairs, was 
a group of some fifty young citizens, mostly Republican by descent. 
Study and debate opened the eyes of these voters; they saw how 
deplorable were prevalent conditions in their locality; how mis- 
leading is the shibboleth “party responsibility” in local affairs. 
They took an interest in helping overcome the sway of the pro- 
fessional politicians, and, in considerable number, these young men 
of promise came to occupy positions in the non-partisan citizen 
administrations that resulted. Before this group in 1923, the author 
fired the initial salvo for change in an address condemning the 
waste, incompetence and archaic form of the local government 
“on the banks of the beautiful river” and sounded a solo call for 
something of the kind later adopted. 

The Association, by reason of the home rule amendment, was 
enabled to chalk up one of its first successes when bringing about 





Landes, Auditor, 112 Ohio St. 166, 147 N.E. 302 (1925); Holsman v. Thomas, 
112 Ohio St. 397, 147 N.E. 750 (1925); King & Co. v. Horton, 116 Ohio St. 
205, 223, 156 N.E. 124, 129 (1927); Mayer, Taxpayer v. Ames, Director, 133 
Ohio St. 458, 14 N.E. 2d 617 (1938). 

*105 Ohio St. 145, 137 N.E. 6 (1922). 

“The use of surplus waterworks funds for general municipal purposes, 
in Boston and elsewhere, is an unscientific, deceptive and discrimina- 
tory method of taxation and poor technique, since it does not make ap- 
parent to the citizens how high their taxes really are. But the legality of 
such use does not depend upon its wisdom, but whether self-executing §4 
of Art. XVIII, permitting municipalities to operate municipally owned pub- 
lic utilities, is, in any way qualified by §13 of Art. XVIII that 

“Laws may be passed to limit the power of municipalities to 
levy taxes and incur debts for local purposes... .” 

State ex rel. v. Bish, 104 Ohio St. 206, 135 N.E. 816 (1922); Pfau v. 
Cincinnati, 142 Ohio St. 101, 50 N.E. 2d 172 (1943); Colley v. Village of 
Englewood, 80 Ohio App. 540, 71 N.E. 2d 524 (1947). 

*Interstate Sash Co. v. City of Cleveland, 148 Ohio St. 325, 73 N.E. 2d 
236 (1947); Brush v. Commissioner, 300 U.S. 352, 357, 363 (1937); City of 
Barberton v. Miksch, 128 Ohio St. 169, 190 N.E. 387 (1934). 

“Seasongood, Municipal Corporations; Objections to the Governmental 
or Proprietary Test, 22 Va. L. Rev. 910 (June 1936). 
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adoption of daylight saving time, applicable to all municipal of- 
fices and legal proceedings for the City of Cincinnati, and in effect 
each year from the last of April to the last of September. It pre- 
vailed upon an unwilling administration and council to submit 
the issue at a primary election to be held in April, 1920. This was 
before Eastern Standard Time was adopted by statute for the 
state. State ex rel. Cist v. City of Cincinnati adjudged that General 
Code Sections 5979 and 5980, fixing conflicting time for the state, 
applied only to state matters, but that Section 3, Article XVIII al- 
lowed fixing by a city of its own time for its own purposes.*° 


In 1925, the city council had submitted to it an ordinance 
wherein rates for electricity were fixed for a ten year period be- 
ginning October 8, 1925. Consumers felt the rate fixed was too 
high and the ten year period too long, inasmuch as electric rates 
were coming down steadily. The ordinance was passed, however, 
over the mayor’s veto. A few of us initiated a referendum to pre- 
vent its taking effect. The petition was filed October 1, 1925, with 
the city auditor, in accordance with what was thought the appli- 
cable statute, General Code Section 4227-2. The filing was within 
thirty days after the ordinance was passed over the mayor’s veto, 
but more than thirty days after the ordinance was first filed with 
the mayor. The Company accepted the ordinance October 9, 1925. 
Subsequently, one of its attorneys brought suit, as a taxpayer, to 
prevent charging any other rates than the higher ones fixed in the 
accepted ordinance. 

Kuertz v. Union Gas & Electric Co.** held the referendum 
proceedings void: first, because the petition had been filed with 
the auditor under Section 4227-2*? rather than with the executive 
authority of the city under Section 5 of Article XVIII; and, second, 
because the filing was not in time, inasmuch as the referendum 
petition should have been filed within thirty days from the first 
filing with the mayor, and filing within thirty days from the over- 
riding of the veto was insufficient. This latter proposition seems 
obviously incorrect.** What point would there be in a referendum 
petition directed against an ordinance which had been vetoed? 
The ordinance became effective only after being passed over the 
veto; and the referendum review vouchsafed to cities should not 
have been given a strained or unnatural interpretation. The first 
point on which the case was decided, however, is sustained by the 
later decisions of State ex rel. Mitchell v. Council of Village of 





101 Ohio St. 354, 129 N.E. 595 (1920). 

*27 Ohio N.P. (N.S.) 221 (1927). 

™City of Youngstown v. Craver, 127 Ohio St. 195, 187 N.E. 715 (1933). 
™State ex rel. Diehl, Jr. v. Abele, 119 Ohio St. 210, 162 N.E. 807 (1928). 
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Milan* and State ex rel. City of Middletown v. City Commission of 
Middletown. 

Nevertheless, the referendum petition served its purpose. In 
November, 1924, long before the Kuertz decision in 1927, Cincinnati 
adopted a home rule charter under Section 7 of Article XVIII of 
the Ohio Constitution. In November, 1925, the city conducted the 
first councilmanic election under its charter provision for the Hare 
System of proportional representation. The new administration, in’ 
1926, repealed the ten-year ordinance and passed another, fixing 
a shorter period and lower rate, which would effect an annual 
saving of about $750,000. The Company accepted this ordinance. 

The charter, by its terms, calling for amplification, was sup- 
plemented and in 1926 adopted, in substantially its present form. 
Our city has thus operated under a home rule charter for more than 
twenty-one years. In that time, it has displayed initiative and has 
experimented. Some few of its attempts to be free of the restraints 
of state law have succeeded and many, of which examples follow, 
were rebuffed by court decisions, and failed. 

This Charter” begins: 

“We, the people of the city of Cincinnati, Ohio, in order 
to secure home rule, do adopt the following as the charter 
of our city: 

“Article I. Powers of the City 

“The city shall have all the powers of local self-govern- 
ment and home rule and all powers possible for a city to 
have under the constitution of the state of Ohio. The city 
shall have all powers that now or hereafter may be granted 

to municipalities by the laws of the state of Ohio. All such 

powers shall be exercised in the manner prescribed in this 

charter, or if not prescribed herein, in such manner as shall 

be provided by ordinance of the council. 

“Article II. Legislative Power 

“Section 1. All legislative powers of the city shall be 
vested, subject to the terms of this charter and of the con- 
stitution of the state of Ohio, in the council. The laws of 
the state of Ohio not inconsistent with this charter, except 
those declared inoperative by ordinance of the council, shall 
have the force and effect of ordinances of the city of 

Cincinnati; but in the event of conflict between any such 

law and any municipal ordinance or resolution the provi- 

— of the ordinance or resolution shall prevail and con- 

rol. 

Cincinnati was fortunate to have had Cleveland establish, in 
1923, in the companion cases of Reutener v. Cleveland,” and Hile 
v. Cleveland,** the constitutional validity of election of a council 


*133 Ohio St. 499, 14 N.E. 2d 772 (1938). 

*140 Ohio St. 368, 44 N.E. 2d 459 (1942). 

“Charter and Code of Ordinances, Cincinnati, 1945, p. 11. 
"107 Ohio St. 117, 141 N.E. 27 (1923). 
*107 Ohio St. 144, 141 N.E. 35 (1923). 
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by the Hare System. The single transferable vote, P.R. provision 
has been one of the most valuable features of the charter.” Our 
city Bill of Rights was adopted over violent opposition, and the 
P.R. method of election, the Charter’s principal bastion, has been 
subjected, over a period of years, to three tremendous but, hap- 
pily, unsuccessful onslaughts. The first of these was at a primary, 
the second at a special election, and the most recent and serious 
occurred at the general municipal election of November, 1947. 
In this last, the opposition press pointed out that the P.R. system 
of voting had been declared unconstitutional in Michigan in Wattles 
ex rel. Johnson v. Upjohn.*° But, it was not disclosed that the Ohio 
Supreme Court had conclusively established constitutionality of 
the Hare P.R. system in the Ohio cases before referred to. The 
Michigan opinion had been expressly distinguished by Judge Allen 
of the Ohio court in the Reutener case by reason of a more limited 
power of local self-government in Michigan. Neither did the pub- 
licity of the opposition refer to the more recent decision of John- 
son v. City of New York,*' sustaining the P.R. method of election 
in New York by virtue of the home rule powers granted, nor to 
Moore v. Election Commissioners of Cambridge,** a Massachusetts 
case in which this method of election was validated for Cam- 
bridge.** 

The cases of Bising v. Cincinnati,* State ex rel. Ellis v. Urner,*® 
and Witzelberg v. Cincinnati® involved a catastrophic situation that 
resulted temporarily when Cincinnati tried, under home rule pow- 
ers, to save publication costs for official matter. The Ohio Supreme 
Court displayed broad-mindedness in reversing its first decision 
and thereby extricating the city from the calamitous results caused 
by it. The council had availed itself of the provisions of General 
Code Section 4676-1, which allow municipal corporations operating 
under a special charter to authorize a method of publication of 
legislation, the making of improvements and the levying of assess- 
ments, differing from the method prescribed by general statute 
law. Section 6 of Article II of our charter provides for publication 
“in a newspaper of general circulation in the city of Cincinnati, 
or a newspaper regularly published under the authority of council.” 





*Seasongood, The Merits of Proportional Representation in City Elec- 
tions, 16 Socrat Scrence 237 (July 1941). 

211 Mich. 514, 179 N.W. 335 (1920). 

274 N.Y. 411, 9 N.E. 2d 30 (1937). 

"309 Mass. 303, 35 N.E. 2d 222 (1941). 

"Note, Constitutionality of Unorthodox Election Methods, 55 Harv. L. 
Rev. 114 (1941). 

*126 Ohio St. 218, 184 N.E. 837 (1933). 

*127 Ohio St. 84, 187 N.E. 76 (1933). 

%132 Ohio St. 216, 6 N.E. 2d 2 (1937). Dismissed for want of a federal 
question, 302 U.S. 635 (1937). 
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In May 1927, under ordinance of council, the regular publication 
of the “City Bulletin” began, with a resultant saving to the city 
as against publishing the matter in a regular newspaper estimated 
to be about $40,000 a year. In the Bising case, the Supreme Court 
ruled that the City Bulletin, because it had nothing in it except 
official matter, was not a “newspaper” within the meaning of that 
term in the ordinance and charter of Cincinnati, and, hence, that 
publication of a notice of assessment in it was invalid. As General 
Code Section 4233 provides that 
“It shall be deemed a sufficient defense to any suit or 
prosecution under an ordinance, to show that no such pub- 
lication .. . as herein required was made.” 

the serious consequences of this decision will be apparent. A gas 
rate ordinance, materially lowering rates, had been published in 
the City Bulletin. The utility had appealed therefrom to the Public 
Utilities Commission and moved to dismiss the appeal on the 
ground of the invalidity of the ordinance. The counsel for the Gas 
Company was the successful counsel in the Bising case which in- 
volved only a trifling assessment. The Union Terminal ordinance 
had been similarly published and the lack of publication clouded 
the validity of titles and other important matters included in that 
ordinance. Persons accused in the Municipal Court made the point 
of lack of publication of the ordinances under which they were 
prosecuted and were promptly acquitted. Besides the Terminal 
Company, numerous others interested in ordinances that had been 
published in the Bulletin joined the city in a petition for rehearing. 
It was overruled. Chaos prevailed.** We were able to present the 
matter anew, however, in the Ellis case, a suit in mandamus to 
require the auditor to certify a contract for expert services in the 
gas rate litigation arising out of the Company’s appeal from the 
rate ordinance. The auditor’s defense was that the ordinance was 
void. In this second case, we showed such really immaterial facts 
as that the Bulletin had been entered as second-class matter at the 
Post Office and that it contained 


“news and happenings of local and general interest, 
social, political, moral, business, professional and educa- 
tional intended for the information of the general reading 
public of Cincinnati.” 





“After the Bising case, the author was employed as special counsel for 
the city in the gas rate controversy. The disadvantages to which the city 
is put under existing Ohio law in such controversies is recounted in “Those 
Old Age Rate Cases,” Seasongood, XV Pustiic UTititres FortTNIGHTLY 702 
(June 6, 1935), and in Seasongood, Chapter on John W. Bricker in “Public 
Men In and Out of Office,” University of North Carolina Press (1946). It 
seems illogical that in fixing rates for private companies, home rule cities 
should be subjected to the decisions of the state public utilities commission, 
whereas by Ohio Gen. Code §614-2a municipalities owning and operating 
their own utilities are free of such state control. 
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The Court overruled the Bising decision, sustained the Bulletin as a 
publication and, in June, 1933, allowed the writ, with five of the 
judges, not including the Chief Justice, concurring, and one of the 
judges not participating. The argument that publication in the 
Bulletin, because of its small circulation and otherwise, did not 
constitute due process was finally set at rest in the Witzelberg case, 
the third one of this series. 

The original decision in the Bising case was indefensible; a 
“newspaper” is a paper that prints news. There are many news- 
papers that print only one kind of news. What was shown in the 
second case did not legally differentiate it from the first case. In 
retrospect, under the rule that res judicata extends not only to 
what was actually decided but as well to what might have been 
decided,** the question should perhaps not even have been con- 
sidered afresh. But the new matter adduced in the second case 
afforded the court opportunity to recede from an untenable posi- 
tion and may be said to have saved home rule charter govern- 
ment in Cincinnati. 

In State ex rel. Schorr v. Viner,®* the Supreme Court, Judge 
Allen not concurring and Marshall, C.J. not participating, rendered 
an opinion seriously affecting that portion of the Queen City’s 
charter intended to discourage “voluntary” campaign contribu- 
tions by city employees. Schorr, while legal counsel for the Board 
of Rapid Transit Commissioners, in February 1928, was appointed 
chairman of a party campaign committee for a primary election to 
be held the following August. Those who had brought about the 
charter administration in the city wished to protect, by electing 
county officials in sympathy with rather than opposed to a non- 
partisan, merit system, the good government gains that had been 
won. Schorr, as campaign manager, was charged with violation of 
Section 4, Article V of the city charter. In July, 1928, the Civil 
Service Commission notified him of this charge of violation of the 
charter provision that 

“No person in the administrative service shall directly 

or indirectly give, solicit or receive, or in any manner be 

concerned in giving, soliciting or receiving any assessment, 

subscription or contribution for any political party or for 


any candidate.” 
The penalty for violation was forfeiture of the position held and 


ineligibility to any municipal position for one year. The notice 
advised Schorr the Commission would hold a hearing, so that, 
if the facts showed this charter provision had been violated, his 





*State ex rel. v. Bowen, 132 Ohio St. 583, 9 N.E. 2d 494 (1937); Coving- 
ton & Cincinnati Bridge Co. v. Sargent, 27 Ohio St. 233 (1875); State ex 
rel, Lanker v. Kelsey, 127 Ohio St. 332; id. at 588, 188 N.E. 4, 190 N.E. 456 


(1933). 
"119 Ohio St. 303, 164 N.E. 119 (1928). 
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position would be vacated. Schorr brought suit for and obtained 
a writ of prohibition against the Commission. The Court’s opinion 
overruling respondent’s demurrer, was rather unrealistic in the 
passage which noted there was in the petition no allegation that 
Schorr was in any way concerned with any contribution, nor that 
by any act or conduct of his he was connected with or had any 
contribution made; and, hence, there was no violation of the 
charter provisions admitted or confessed in the petition.*® 

The provision against soliciting or receiving campaign con- 
tributions is in the civil service portion of the charter and places 
a general duty of enforcement on the Civil Service Commission with 
respect to all persons in the administrative service, i.e., not in the 
executive or legislative branch. Such work as the Rapid Transit 
Commission did would seem to have been administrative, but the 
court held that Schorr was not in the “administrative service” 
within the purview of Section 4, Article V of the City Charter. 
Incidentally, this is one of the few instances where the Supreme 
Court has issued the writ of prohibition; and it is a question 
whether the Civil Service Commission should not have had the 
authority, after hearing the evidence, to determine for itself, sub- 
ject to court review, whether the facts justified and the law per- 
mitted imposition of the penalty.* 

The Supreme Court has decreed home rule for cities does not 
extend to matters concerning the courts.‘? The original Municipal 
Court Act for Cincinnati, General Code Section 1558-35, contained 
a provision that court personnel, such as clerks and bailiffs, should 
be appointed under the merit system. But, for some reason, this 
requirement had not been met and these officials were largely 
political appointees. Their interest in political affairs at election 
times interfered seriously with the performance of their official 
duties. The salaries of these court officials had been fixed after a 
standardization study, in line with the pay of other city employees 
doing comparable work. The administration called upon the Civil 
Service Commission as the Constitution, Article XV, Section 10 
implemented by law commanded, to vouch these attaches into the 
classified service, not with the idea of prying them out, but to stop 
the bad practices and political activity. An easy non-competitive 
examination was given. A few were so incompetent they failed. 

The General Assembly, however, in 1929 passed a special 
act** taking all our city court personnel out of the merit system, fix- 


“Id. at 306, 164 N.E. at 120. 

“State ex rel. Moss v. Clair, 148 Ohio St. 642 (1947). 

“State ex rel. Cherrington, Pros. Atty v. Hutsinpiller, 112 Ohio St. 
468, 147 N.E. 647 (1925); State ex rel. Ramey v. Davis, County Comrs., 
119 Ohio St. 596, 165 N.E. 298 (1929). 
“119 Ohio Laws 45 amending Onto Gen. Cope §1558-35 and others. 
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ing their number in excess of needs, and their minimum salaries at 
figures considerably higher than were paid other city employees 
under the standardized wage scale.** This action of the General 
Assembly was sustained in Ellis v. Urner.*® The conclusion that 
such details relating to the personnel of Municipal Courts are out- 
side the home rule domain seems wrong.** 

There is also a non-home rule difficulty with the decision in 
this case. Under Section 10 of Article XV of the constitution ap- 
pointments and promotions in the civil service must be made 
according to merit, ascertained as far as practicable by competitive 
examinations. When once the General Assembly had enacted that 
the court officials should be in the classified civil service and the 
City Civil Service Commission had found it “practicable” to hold 
examinations and to place them in the classified service, it was then 
too late to decide, as the court did, that it was not practicable to 
do so. On this ground, decisions of the highest courts of other 
jurisdictions have been different from that of the Ohio Supreme 
Court.*’ 

It would be a distinct help to forward-looking cities if they 
could include in their charters provisions covering the establish- 
ment, operation and maintenance of their own municipal courts 
as is sanctioned in Michigan by a 1927 amendment to the Home 
Rule Act.*® 

With respect to Cincinnati’s home rule development through en- 
lightened city planning, the Ohio Supreme Court has also rendered 





“Representatives of half a dozen of the leading good government agen- 
cies in Cincinnati made a special trip to Columbus to oppose the bill, but 
without avail. 

“125 Ohio St. 246, 181 N.E. 22 (1932). 

“State ex rel. Stanley v. Bernon, 127 Ohio St. 204, 187 N.E. 733 (1933). 

“Friedman v. Finegan, 268 N.Y. 93, 196 N.E. 755 (1935). The Ellis v. 
Urner decision is logically followed in Underwood v. Isham, Judge, 61 
Ohio App. 129, 22 N.E. 2d 468 (1939), appeal dismissed 135 Ohio St. 320, 20 
N.E. 2d 719 (1939), where a city charter placing bailiffs, clerks, etc. of its 
Municipal Court in the classified service was declared invalid because the 
General Assembly had exempted such positions; also in State ex rel. Welsh 
v. Hoffman, 68 Ohio App. 171, 40 N.E. 2d 204 (1941), regarding the Youngs- 
town Municipal Court. In DeWoody v. Underwood, 136 Ohio St. 575, 27 N.E. 
2d 240 (1940), following State ex rel. Ryan v. Kerr, 126 Ohio St. 26, 183 
N.E. 535 (1932), a charter provision for city legal counsel being selected and 
put in the classified service was invalidated. Cf. Seasongood, Should the 
Merit System Be Used in Making Appointments of Lawyers for Public 
Service, 15 U. or Cin. L. Rev. 209 (1941). 

“MICHIGAN MUNICIPAL Review, No. 11, November, 1947, p. 123. This 
Review is the official publication of the Michigan Municipal League, an 
association of Michigan cities and villages organized in 1899 for improve- 
ment of municipal government by united action. It, in turn, is a member of 
the American Municipal Association with eight thousand municipal mem- 
bers in forty-two states. 
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constrictive decisions establishing the supremacy of conflicting state 
statutes over local planning procedures. In State ex rel. Ellis v. 
Blakemore,*® county plans for constructing a viaduct over a city 
street were disapproved by the City Planning Commission, which 
pointed out that a shorter and less expensive structure would 
serve the purpose equally Well and save perhaps $800,000. Con- 
sent to the county plans was, nevertheless, given by a five-to-four 
vote of the council. The mayor and the clerk caused the journal 
to read that the consent ordinance had failed. The Supreme Court, 
however, issued a writ of mandamus to compel correction of the 
record, holding that neither the charter nor General Code Section 
4366-2, requiring a two-thirds vote to override disapproval by the 
Planning Commission, relates to a bridge or viaduct on an inter- 
county or main market road. Among the reasons given by the 
City Planning Commission for its disapproval was not only the 
useless expense of this project as planned by the county,*® but 
that if so large a sum were lavished on this one viaduct, resources 
would not be available for other paralleling arteries of travel, 
necessary for access to and from the western section of the city 
and county. 

Another hindrance to good local planning is Cincinnati v. 
Wess."* There the holding is that, notwithstanding Article VII, 
Section 5, of Cincinnati’s charter which requires, for a council 
street vacation, consent of the Planning Commission or overriding 
by two-thirds of the council, a court may vacate, under General 
Code Section 3730, without reference to the charter provision. Or- 
dinarily, a Planning Commission would have better means of as- 
certaining and more expert knowledgt than a judge, whether the 
vacation would be injurious to the orderly development of the 
region. A civic-minded jurist could, it is true, ask, before deciding, 
for an advisory opinion from the Commission. But he might be 
literal and not civic-minded and grant a vacation which a city 
planner would have envisaged as a most regrettable impairment 
of future traffic routes. This decision has another unfortunate as- 
pect. In Cincinnati, before a petition for council vacation of a 
street would be considered, the petitioner was required to deposit 
two-thirds of the appraised value of the portion of the street to 


“116 Ohio St. 650, 157 N.E. 330 (1927). Marshall, C. J. and Jones, J. 
not concurring. 

“As just one instance of how the same service can be rendered more 
esthetically and cheaply by superior technique, the county plans called for 
separate poles for various electric services such as overhead Street Railway 
trolley wires, electric lighting, etc., whereas the city practice was to hang 
all such services on one pole. A decided difference in appearance can be 
noted by comparison of city charter constructed Harrison Avenue viaduct 
and the parallel, county machine constructed Eighth Street viaduct. 

"127 Ohio St. 99, 186 N.E. 855 (1933). 
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which he would succeed on vacation. If vacation were not ordered, 
the sum would be returned. This was thought fair in view of the 
great benefit to the abutter if a portion of often valuable property 
in a street or alley vacated would become his. But if court vaca- 
tions are ordered without such payment, the owner of abutting 
property will often choose these in order to get a valuable wind- 
fall not obtainable without payment otherwise.” 


State ex rel. Arey v. Sherrill®* is the culmination of a series 
of decisions striking down Cincinnati’s use of certain desirable home 
rule procedures. The charter provides in Article IV, Section 1, for 
a city manager to be 

“the chief executive and administrative officer of the city 

and not necessarily when elected, a resident of the city or 

state.” 
Under Article IV, Section 3, he is 


“to make all appointments and removals in the adminis- 
trative and executive service. .. .” 


The council twice appointed a city manager who was not a resi- 
dent of the city or state “solely on the basis of his executive and 
administrative qualifications,” in keeping with the charter. This 
provision conflicts, assuming the city manager to be an officer,™ 
with Section 4, Article XV, and Section 1, Article V of the Ohio 
Constitution, requiring officers to be electors, but prevails.** Here 
is a great advantage, since a city manager without local ties or 
commitments and possessing special training and qualifications 
that might not be enjoyed by a resident, comes in under favorable 
auspices. 

But, in the Arey case, the Supreme Court dealt a severe blow 
to the council-manager system and home rule in prohibiting the 
manager from trying a policeman and in ruling that the Ohio 
statute law, requiring policemen and firemen to be under a 
director of safety, overrode the provisions of the charter.** 


The court held ‘that a safety director, provided for in General 


*While there is no express statute authorizing such procedure, similar 
statutes elsewhere have been sustained. People ex rel. Hill v. Eakin, 383 
Til. 383, 50 N.E. 2d 474 (1943). It is thought, therefore, that home rule 
permits an Ohio city to adopt such procedure. Resort to a court instead of 
council vacation can by-pass such an exaction. 

*142 Ohio St. 574, 53 N.E. 2d 501 (1944). 

“City of Lexington v. Thompson, 250 Ky. 96, 61 S.W. 2d 1092 (1933). 

“Reutener v. Cleveland, 107 Ohio St. 117, 141 N.E. 27 (1923) and Hile 
v. Cleveland, 107 Ohio St. 144, 141 N.E. 35 (1923). 

*4Goodwin v. Oklahoma City, 182 P. 2d 762 (Okla. 1947), upholding 
city manager’s removal of a policeman for refusal to resign from member- 
ship in Fraternal Order of Police. At page 764, this opinion states: 

“We believe it firmly established that the provisions of the city charter 
relating to the removal or discharge of appointed officers or employees, 
are solely matters of municipal concern and control over the general laws.” 
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_Code Section 4367, 4368, 4380, must be the official to hear the cause 

of suspension and to render judgment thereon, to make appoint- 
ments of police officers and to supervise them. Yet, many pre- 
vious decisions of the same court had declared local government 
includes the power to select officers and define their duties and 
powers contrary to general laws of the state.* A policeman is gen- 
erally regarded as an officer.*’ Moreover, there is no real conflict 
between the charter and Section 4368, which provides: 

“... He [the director of public safety] shall have all 
powers and duties connected with and incident to the ap- 
pointment, regulation and government of these depart- 
ments (police and fire departments) except as otherwise 
provided by law... .” 

So there is to be a director of public safety over the police and 
fire departments with the following exception, namely, “except as 
otherwise provided by law.” A charter is “law.”** The whole read- 
ing of these sections shows them inapplicable to a city charter. 
Section 4367 says the director of public safety shall be appointed 
by the mayor. Section 4368 begins: 


“Under the direction of the mayor, the director of pub- 
lic safety shall be the executive head of the police and fire 
departments.” 


This section also gives him other duties wholly inconsistent with 
the city manager idea that all administrative power shall be lodged 
exclusively in the manager. The inappositeness of these sections to 
the city manager city is ‘evident from Section 4369 which says 
such director shall make all contracts in the name of the city with 
reference to the management of such departments and for the 
purchase of all supplies necessary for such departments. Section 
4370 says he shall manage and make all contracts in reference to 
police stations, infirmaries, hospitals, pesthouses, and all other 
charitable and reformatory institutions. Section 4371 allows the 
safety director to make contracts and expenditures of money for 
acquiring lands for the erection of station houses and for the pur- 
chase of engines, apparatus and all other supplies necessary for 
police and fire departments. The optional plan statutes, Sections 
3515-17, -25, -29 expressly allow creation and discontinuance of of- 
fices, departments, and employments in the commission plan, city 
manager plan and federal plan. It is only where of the three pat- 


"State ex rel. Aut. Registering etc. Co. v. Green, 121 Ohio St. 301, 168 
NE. 131 (1929); State ex rel. Stanley v. Bernon, 127 Ohio St. 204, 187 N.E. 
733 (1933). 

“Canteline v. McClellan, 282 N.Y. 166, 25 N.E. 2d 972 (1940). 

“In Holsman v. Thomas, City Clerk, 112 Ohio St. 397, 147 N.E. 750 
(1925), the holding is that the licensing of an auctioneer under Onto Gen. 
Cove $5868, “according to law by the common pleas judge” did not prevent 
a Cleveland ordinance limiting auctions of jewelry to sixty days in the 
year, etc. under Section 3 of Article XVIII. 
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terns offered by the General Assembly for local adoption the federal 
plan is adopted that, under Section 3515-41 there is to be a director 
of public safety appointed by the mayor. 

Since the General Assmbly has expressly provided that posi- 
tions such as safety director may be discontinued in the optional 
commission and city manager plans of government, and since only 
the strong mayor plan contemplates necessity of a safety director 
appointed by him, is it not reasonable to suppose that a city adopt- 
ing a council-manager charter under direct self-executing con- 
stitutional permission may have the same choice as to whether it 
shall have a safety director and as to what his powers shall be? 
The logic of the court’s decision might well be that since Section 
4367 requires appointment of a safety director by the mayor, the 
maker of the appointment also was a matter of state concern and 
that the mayor, rather than the city manager, would be required 
to make this key appointment. 

The Arey case relies on and outdoes Cincinnati v. Gamble.*® 
There the city had adopted, after careful study, an actuarially 
sound pension and retirement scheme. The police and firemen’s 
fund was in bad shape financially and on an unscientific basis. The 
police and the firemen, as all city employees, were included on one 
retirement plan which would have worked to their advantage. 
The holding was that the state law relating to police and firemen 
pensions and retirement fund was supreme and could not be super- 
seded by charter provisions for these. 

In State ex rel. Strain v. Houston” the state two-platoon law 
for firemen was held to prevail over a Cincinnati ordinance saying 
it should not. The basis of the decision is that fire protection is a 
matter of state concern and, therefore, the state is supreme. In the 
Gamble case, in In re Fortune* and in State ex rel. Daly v. 
Toledo,” the argument is that nothing of state concern and regard- 
ing which the state has acted is comprised within the home rule 
grant. But Section 3, Article XVIII, of the Ohio Constitution does 
not compel such a conclusion. There, municipalities are given au- 
thority: first, to exercise all powers of local self-government and 
second, to adopt “local police, sanitary and other similar regula- 
tions,” not in conflict with general law. The second should 
not limit the first. Also, unde the ejusdem generis canon 
of construction, “similar regulations” should be of the general char- 
acter of the specific “police” and “sanitary” regulations enumer- 
ated. It is almost a play on words to say, as some of these decisions 
do, any matter relating to the police is a police regulation. Police 





“138 Ohio St. 220, 34 N.E. 2d 226 (1941). 
“138 Ohio St. 203, 34 N.E. 2d 219 (1941). 

"138 Ohio St. 385, 35 N.E. 2d 442 (1941). 
"142 Ohio St. 123, 50 N.E. 2d 338 (1943). 




















1948] CINCINNATI HOME RULE 113 


regulation has a definite and well understood meaning, i.e., a regu- 
lation under the police power for the general good.** The dissent- 
ing opinion of Judge Turner in the Gamble case points out that 
police and fire departments are made up of municipal employees 
and their employment, discharge, organization, pay, pensions, etc., 
should remain matters of local self-government until the state, by 
general laws, takes over the city police and fire departments. The 
court in the Gamble case cites the decisions of other states that 
fire and police retirement funds are objects of state concern; but it 
is believed no other court has gone so far as has ours in the Arey 
case making it impossible for a city to decide how its own police 
officers shall be disciplined. The Gamble case reasons that city 
home rule cannot extend to functions which a city performs in its 
governmental capacity, citing Wooster v. Arbenz.** But that case 
holds merely the city is not liable in tort for negligence in repair- 
ing or constructing a street since these activities are governmental. 
Such a test is troublesome enough in the tort field, and full of ex- 
ceptions,®* and its use for determining the extent of a constitutional 
grant of home rule powers to cities seems particularly inappropri- 
ate. 

Cincinnati’s efforts to use the power of excess condemnation, 
conferred in Section 10, Article XVIII, of the Ohio Constitution, 
have been halted by court decisions. Resort to this power, in 1927, 
seemed a way out of difficulty caused by insistent demands 
of powerful groups to widen a short downtown stretch of 
three blocks of a main thoroughfare. The cost of ordinary 
condemnation of the property required was bound to be 
heavy and beyond the city’s resources if other urgent 
meritorious improvements were to be made. So, excess con- 
demnation proceedings were begun. But, as the city had not 
been able to determine, with any definiteness, just what it 
would do with the property to be condemned in excess of 
that actually needed for the widening of the street, its resolution 
of necessity under General Code Section 3679, was in general 
terms. A property owner resisted the taking. In Cincinnati v. 
Vester,** Judge Hickenlooper, writing the court’s opinion, seemed 
to rest it on the ground that Section 10 of Article XVIII in the Ohio 
Constitution violates the Fourteenth Amendment of the Federal 





“King & Co. v. Horton, 116 Ohio St. 205, 156 N.E. 124 (1927). 

“116 Ohio St. 281, 156 N.E. 210 (1927). 

“A city acting in its governmental capacity is liable for injury if its 
actions constitute a nuisance, just as if it were acting in a private capacity. 
Cleveland v. Ferrando, 114 Ohio St. 207, 150 N.E. 747 (1926); District 
of Columbia v. Totten, 5 F.2d 374 (App. D.C. 1924), certiorari denied, 269 
U.S. 562 (1925). 

“33 F. 2d 242 (C.C.A. 6th 1929). 
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Constitution. The United States Supreme Court, however, granted 
certiorari and affirmed the order of injunction’ only on the narrow 
ground that the proceedings were not taken in conformity with 
the applicable law of the state. The court refrained from express- 
ing an opinion whether there is any force in Section 10, Article 
XVIII.** Subsequently, in City of East Cleveland v. Nau,*® it ap- 
peared that that city purposed taking an excess of land beyond the 
amount required for extension and widening of a street. The legis- 
lation set forth that the excess was needed for slope grading for 
lateral support for the improvement. The lower courts found that 
the larger portion of the excess land was not necessary for such 
purpose and that in fact, it was not being appropriated for such 
asserted use. Under these circumstances, the supreme court en- 
joined the taking of the excess amount, asserting: 

“we cannot sanction an arbitrary and unreasonable taking 

of excess private property for the contemplated use, under 

the guise that it is necessary for the improvement, where 

the weight of the evidence shows it to be otherwise.” 

Why not, if the real purpose was legitimate? But this decision has 
been referred to as indicating that Section 10 of Article XVIII has 
been expunged from the Ohio Constitution.” It is believed, how- 
ever, that this power properly exercised still exists and will be 
sustained if it is again questioned in the federal courts." But what 
its ability to survive will be in Ohio courts is uncertain. 

That fate assumes new importance in the redevelopment laws 
being enacted in many states. The usual pattern of these laws is 
that after redevelopment has been achieved, the property may be 
sold to private individuals and freed of restrictions. Yet, such laws 
have been upheld in the courts.”* 

Decisions, too, in cases originating in other Ohio cities have 
strait-jacketed the full development of home rule in them and in 
Cincinnati. State ex,rel v. Semple, decided that the municipality 
could not contribute dues to a “Conference of Ohio Munici- 
palities.”"* The decision was announced in a per curiam in which 
Chief Justice Marshall and Judge Allen did not concur, in which 





“280 U.S. 545 (1929); 281 U.S. 439 (1930). 

“See 4 U. or Cin. L. REv. 94; and Bevis, Excess Condemnation, id. 474 
(1930). 

124 Ohio St. 433, 179 N.E. 187 (1931). 

"Tooke, Nat. Munic. Rev., April 1935, p. 25, footnote 3. 

™6 U. or Cin. L. Rev. 196 (1932); Constitutionality of Excess Condem- 
nation, 46 Cor. L. Rev. 108 (1946). 

"People ex rel. Tuohy v. City of Chicago, 394 Ill. 477, 68 N.E. 2d 761 
(1946); City Housing Authority v. Mueller, 270 N.Y. 333, 1 N.E. 2d 153 
(1936); Belovsky v. Redevelopment Authority of City of Philadelphia, 54 
A. 2d 277 (Pa. 1947). 

"112 Ohio St. 559, 148 N.E. 342 (1925). 
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Judge Kinkade concurred only in the judgment, and in which it 
was stated the Director of Laws office represented both sides “in 
a rather perfunctory presentation of the question.” As a result of 
this ruling, efforts here to organize such a conference failed for 
lack of ability of the constituents to pay dues. Thereby, the court 
prevented Ohio municipalities from enjoying the obvious benefits 
of such an organization of which prototypes exist in more than 
half the states of the Union, often with headquarters at a univer- 
sity."* The basis of the court’s decision is disturbing. The opinion 
is minatory: 

“It does not follow, from the broad powers of local self- 

government conferred by Article XVIII of the Constitution 

of the state, that a municipal council may expend public 

funds indiscriminately and for any purpose it may de- 

sire. . .without considering the validity of such a provi- 
sion. . there is no express provision of the charter. . .rela- 
tive to the contribution from the treasury of the city. . ., 
and no general provision from which authority may be in- 
ferred to expend the funds of the city to assist in creating 
and maintaining an organization with offices and officers 
entirely separate from those of the city, selected by repre- 
sentatives of various municipalities of the state, with sal- 
aries and expenses also fixed by them.”’* 
This seems tantamount to a statement that Ohio home rule cities 
have only the powers that non-home rule cities can exercise, 
namely, such as are expressly granted and those necessarily im- 
plied’* or that there must be some express provision in a charter 
to exercise powers of local self-government. But, as before men- 
tioned, the constitutional grant of home rule power to municipali- 
ties in Article XVIII is self-executing and extends equally to mu- 
nicipalities which do or do not adopt a charter.” 

One can only hope that if this question should be thoroughly 
presented anew, the court would recede from its position as it did 
in the Bising case, supra, and as it did in City of Middletown v. 
City Commission of Middletown,’* overruling, without expressly 
doing so, Village of Brewster v. Hill,” after that case had been ex- 
pressly disapproved by a lower court in Vollmer v. Village of 
Amherst.®* In the Brewster case, an arrangement by the village to 





“Cf. note 48, supra and Hayes v. Kalamazoo, 316 Mich. 443, 25 N.W. 
2d 787 (1947), annotated 169 A.L.R. 1218 (1947), the latest case upholding 
contribution to such a league as for a public purpose, even though part 
of its activities were concerned with state legislation. 

"112 Ohio St. 559, 560, 148 N.E. 342, 343 (1925). 

"I Ditton, MuNICIPAL CORPORATIONS §237 (5th ed. 1911). 

"Village of Perrysburg v. Ridgway, supra, note 10 syl. pars. 3, 4 and 5, 
108 Ohio St. 245, 140 N.E. 595 (1923). 

"138 Ohio St. 596, 37 N.E. 2d 609 (1941). 

"128 Ohio St. 343, 190 N.E. 766 (1934). 
"65 Ohio App. 26, 29 N.E. 2d 379 (1940). 
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issue mortgage revenue bonds to finance construction of an electric 
generating plant to be operated as a unit with its own eltctric 
distribution system was held to be pledging of credit prohibited by 
Section 6, Article VIII, although payment was to be made only 
from revenues of the system. In the two cases, it was pointed out 
Sections 4 and 12 of Article XVIII relating to the acquisition 
of utilities and issuing bonds therefor are self-executing and self- 
sufficient and that these sections of home rule Article XVIII are 
not affected by other parts of the Constitution. 

Another decision impinging upon city home rule is Wilson v. 
City of East Cleveland," to the effect that a municipal corporation 
is without power to prescribe by charter a condition precedent to 
liability for breach of the duty imposed upon it by the requirement 
of Section 3714 of the General Code that streets “be kept open, in 
repair and free from nuisance.” Such enactments, requiring that 
notice of claim be given within a stipulated time of the date of in- 
jury, are common in many states and are sustained, even in non- 
home rule states, as reasonable conditions** of assertion of liability. 
The decision is especially unfortunate for Cincinnati, which, recog- 
nizing the injustice of the defense of exemption of liability based 
on governmental capacity has, by ordinance, waived such immun- 
ity.** A city should not be penalized for its fairness by having to 
meet claims first asserted too late for thorough investigation and 
preservation of the testimony of material witnesses. 

Concerning civil service, the Supreme Court in its earlier de- 
cisions after 1912, held it was generally a matter of municipal con- 
cern and subject to regulation and control by the municipality.™ 
In re Fortune*® was a volte face. It ruled that Section 486-17a, 
giving police and firemen court appeal, was a matter of state-wide 
concern, which governed over an ordinance making the decision of 
the Civil Service Commission final.* 

Other instances of judicial hobbling of municipal home rule 
powers could be adduced. But those that have been mentioned 
show that the Ohio Supreme Court has placed a restricted meaning 
on “authority to exercise all powers of local self-government” and 





"121 Ohio St. 253, 167 N.E. 892 (1929). 

©The case is adversely criticized, Hitchcock, Ohio Ordinances in Conflict 
with General Laws, 16 U. or Cin. L. Rev. 1 (1942). 

®SEASONGOOD, LOCAL GOVERNMENT IN THE UNITED STATES, p. 133, note 1, 
supra. 

“State ex rel. Lentz v. Edwards, 90 Ohio St. 305, 107 N.E. 768 (1914); 
Hile v. Cleveland, 107 Ohio St. 144, 141 N.E. 35 (1923). 

*138 Ohio St. 384, 34 N.E. 2d 984 (1941). 

See, also, State ex rel. O’Driscoll, Taxpayer v. Cull, 138 Ohio St. 516, 
37 N.E. 24 49 (1941); State ex rel. Giovanello v. Village of Lowellville, 
139 Ohio St. 219, 39 N.E. 2d 527 (1942); State ex rel. Daly v, City of Toledo, 
142 Ohio St. 123, 50 N.E. 2d 338 (1943). 
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has interpreted such “local police, sanitary and other similar regu- 
lations as are not in conflict with general laws” to include as in con- 
flict, all matters thought to be of state-wide concern, a wide area 
embracing not alone health and police power matters but regula- 
tions concerning police and firemen, the conduct of elections,*’ edu- 
cation, regulation of public utilities, debts and taxes, courts and 
administration of justice.** 


The ideal which Timothy Walker seeks to establish in his 
“Introduction to American Law,”*® that “a judge should be an in- 
tellectual statue,” is impossible of attainment. Training, climate of 
opinion, experience, feelings and habits of thought are Pygmalion 
forces which cause the statue to be animated, to be like other 
human beings and to tend to divagate towards one path or other. 
With these variables, it is not strange there are decisions, in other 
states, somewhat similar to the majority views of the Ohio Supreme 
Court on almost identical home rule questions; or that there should 
be many judges who interpret home rule provisions more liberally 
for the cities. 

Again, attainment of true home rule does not depend entirely 
on judicial pronouncements. Other factors can make it not barme- 
cide, but irrefragable. The article entitled “Let Cities Manage 
Themselves” by the experienced administrator. and professor of 
political science of Ohio State University, Dr. Harvey Walker,”° is 
well summarized in the head line following the title, “Home rule 
will continue to be hampered unless legislators, city officials and 
judges learn to understand its aims.” 





“State ex rel. Blank Book Co. v. Ayres, Auditor, 142 Ohio St. 216, 51 
N.E. 2d 636 (1943). 

*As regards the amendment adopted in 1933 of Article X granting op- 
portunities for county home rule, State ex rel. Howland v. Krause, et al., 
Board of Elections, 130 Ohio St. 455, 200 N.E. 512 (1936) (commented on 
5 Ohio Op. 64, case comment O.S.U. students, IX Ohio Bar p. 92 (1936); 
Gale Lowrie, 10 U. or Cin. L. Rev. 454 (November 1936) has made the hope 
of getting serviceable county home rule charters illusory. County home rule 
is outside the scope of this paper. But, seemingly, the court’s attitude to- 
wards that much needed improvement in local government is the same as 
has been described towards municipal home rule, with the result that sup- 
porters of it have had to content themselves by echoing Angelo, in Measure 
for Measure, “... let us hope: The Law hath not been dead though it hath 
slept.” 

®Cited in CARTER, THE Otp Court House 375 (1880). 

36 Nat. Munic. Rev., No. 11, p. 19 (December 1947). 

"To the same effect, but including teachers, students, and lawyers, as 
soldiers for an invincible home rule legion, see, SEASONGOOD, CASES ON 
MunicrpaL CorPoRATIons, (2d ed. 1941), preface iv; Seasongood, Should 
Lawyers Be Citizens? 36 Nat. Munic. Rev., No. 9 (October 1947), reprinted 
from Vol. Harvard Law School Record, No. 9 (September 11, 1946). 
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In 1952, there will be opportunity for strengthening Article 
XVIII by constitutional amendment so as to give cities a more 
genuine home rule, vital to them.*? The cities are faced, in this 
era of rapid changes, with multiple problems: loss of population 
due to hegiras toward outlying territory, rising salary and other 
costs, insistent demands for many new and expanded services, and 
diminished revenues. If, therefore, these governmental agencies 
are to persist, as democracy requires they should, vigorous and 
efficient, it is essential they be recognized as great business corpora- 
tions as well as instrumentalities of government; that their aspira- 
tions be sympathetically regarded; and that, in the development of 
their own personalities and lawful aims, they be awarded irrefrang- 
ible home rule powers. 

"Section 3, Article XVI of the Constitution provides that at a general 
election every twentieth year after 1932 the question of whether there 
should be a convention to revise, alter or amend the Constitution shall be 
submitted to the electors and that, in case of favorable vote, the General 
Assembly, at its next session, provide for the election of delegates and the 
assembling of such convention, the convention in turn to submit amend- 
ments agreed upon to the electors for adoption by a majority of those vot- 
ing. This opportunity should not be neglected. 
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The publication of the first issue of the Ohio State Law Journal 
calls for a brief statement about the circumstances of the birth of 
the Journal and some observations concerning its mission in life. 


The Journal is the successor to The Ohio State University Law 
Journal which was launched in 1935 by the Student Bar Associa- 
tion of the College of Law. The original venture followed conven- 
tional law review lines. It had run through eight volumes and 
gained considerably in strength and stature, when, in 1942, the 
demands of the War emergency upon both students and faculty 
necessitated suspension of publication. 


The keen interest of the post-war student body and the law 
faculty in the revival of the Journal has been shared by a host of 
alumni and other friends of the College of Law. The long illness 
and the tragic death in February, 1946 of Dean Arthur T. Martin, 
whose splendid leadership had meant so much to the College, were 
a great blow to the institution and its program. That immense loss 
postponed reactivation of the Journal and other important develop- 
ments. The College is now fully restored to a peace-time basis and 
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is attacking its teaching, research and service responsibilities with 
the strength of greatly increased human and other resources. Very 
high on the agenda has been the rebirth of the Journal. The ap- 
pearance of Number One of Volume Nine is, therefore, a very 
happy occasion for the students and faculty. 


The new Journal, officially sponsored by the College, will be 
edited by a student board, chosen upon the basis of superior 
scholarship and effective participation. The present board has ac- 
cepted this enlarged opportunity with exceptional vigor and devo- 
tion. We have made a gratifying start toward a goal of maximum 
student responsibility under general faculty supervision. 


Instead of the conventional scheme of diversity in leading 
article material, the plan of the Journal will be to concentrate fire 
by dealing thoroughly, either in a single issue or in several issues, 
with successive subjects of unusual current: interest and impor- 
tance. The choice of subjects will not be narrowly confined within 
the compass of Ohio law, but it will be influenced by considera- 
tions of what may be currently important in Ohio. The student 
subject-matter compositions, which we have chosen to call “Com- 
ments,” may or may not be fitted into the treatment of a major 
theme in an issue, as may be appropriate to the particular subject. 
The notes on recent decisions will range the field. 


We are clear that the Journal is pre-eminently an instrument 
of legal education. There is, at the same time, strong reason to 
hope that in the successful prosecution of its primary business it 
will serve as an effective medium for the articulation of legal 
scholarship and will make substantial contributions to the improve- 
ment of the law. 


Jefferson B. Fordham 
Dean, College of Law 























Comparative Powers of Charter and Non-Charter 
Municipalities Under Ohio Home Rule 


With the overruling of State ex rel. Toledo v. Lynch' by the 
Village of Perrysburg v. Ridgway,’ the basic grant of home-rule 
powers in Section 3 of Article XVIII* became the political “prop- 
erty” of every municipal corporation by reason of its very existence 
as a body politic. With Section 3 self-executing, charter adoption 
under Section 7* legally lost its significance as a condition pre- 
cedent to municipal release from the shackles of State legislative 
control. But despite this development early in the life of Ohio 
home rule the legal shadows cast by the celebrated Lynch decision 
have never been completely dispelled. Thus, it is not uncommon 
to find non-charter municipalities operating on the supposition 
that the Ohio Municipal Code, promulgated ten years before event- 
ful 1912, provides the full measure of their civic powers. Other 
municipal corporations have resorted to Section 7 in the belief 
that such procedure was essential to gain freedom in local affairs. 
Full understanding of the ramifications of Article XVIII of the 
State Constitution thus requires a careful comparison of the legal 
position in Ohio of charter and non-charter municipalities. Such 
a comparative evaluation reveals that the legally significant differ- 
ences between the two types of municipal governance aggregate 
into three major categories. 

Acting within the large area of authority yet remaining to it 
despite the home rule grant, the State legislature has occasionally 
favored the charter municipalities. Thus General Code Section 
5625-14 has the effect of freeing, from both the general tax rate 
limitation imposed by Section 5625-2 and certain budget-commission 
controls established by Section 5625-24, charter municipalities whose 
organic acts fix a limit upon the tax rate that may be levied, without 
popular vote, for all municipal purposes or for current operating 
expenses. This same section further authorizes, for charter cities 
so providing, a lower percentage of popular vote necessary to ex- 


1State ex rel. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913). 

*Perrysburg v. Ridgway, 108 Ohio St. 245, 140 N.E. 595 (1923). 

* Art. XVIII, § 3 reads, “Municipalities shall have authority to exercise 
all powers of local self-government and to adopt and enforce within their 
limits such local police, sanitary and other similar regulations, as are not 
in conflict with general laws.” 

*Art. XVIII, § 7 reads, “Any municipality may frame and adopt or 
amend a charter for its government and may, subject to the provisions of 
Section 3 of this article, exercise thereunder all powers of local self- 
government.” 
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ceed the limitation set than is required by general statutory pro- 
vision for the usual ten-mill limit. The vote required for approval 
by Section 5625-18 is in most instances 65 per cent, lowered for the 
current biennium to 60 per cent by act of the special session of 
1947; Section 5625-14 necessitates only a bare majority vote. Gen- 
eral Code Section 4676-1 is to the effect that if a municipality has 
adopted a charter which provides for or authorizes in whole or in 
part a method of procedure to be used in the passage and publica- 
tion of legislation, the making of improvements, and the levying of 
assessments, different from the method prescribed by general law, 
the municipality may act in these matters either under general 
law or in accordance with the procedure prescribed by the charter. 
A second category of differences in the powers of the two types 
of municipalities, but like the first favorable to charter cities, has 
its genesis in constitutional rather than statutory provisions. In 
some instances the advantage is possibly more apparent than real, 
deriving only from the happenstance of past litigation. Familiar is 
the not uncommon constitutional declaration that powers enumer- 
ated in the State’s fundamental law shall be exercised “as provided 
by law.” While this phrase has, as to some constitutional provi- 
sions,’ been held to embrace charter as well as state legislative 
action, there appear to be no cases holding that an appropriate 
ordinance enacted by a non-charter city would equally satisfy the 
constitutional language. But tending to negative this potential ad- 
vantage to charter municipalities is the fact that in the converse 
situation, where identical or similar constitutional phraseology has 
been held to exclude local legislative action,’ no distinction has 
seemingly been drawn between charters and ordinances. 


*Fitzgerald v. City of Cleveland, 88 Ohio St. 338, 103 N.E. 512 (1919) 
held a charter to be a law within the meaning of Art. V, § 7 which reads, 
“All nominations for elective state, district, county and municipal offices 
shall be made at direct primary elections or by petition as provided by 
law, and provision shall be made by law for a preferential vote for United 
States senator; but direct primaries shall not be held for the nomination 
of township officers or for officers of municipalities of less than two thou- 
sand population, unless petitioned for by a majority of the electors of such 
township or municipality.” Dillon v. Cleveland, 117 Ohio St. 258, 158 N.E. 
606 (1927) held that a charter was a law within the meaning of Art. II, 
§ 1f, which reads, “The initiative and referendum powers are hereby re- 
served to the people of each municipality on all questions which such 
municipalities may now or hereafter be authorized by law to control by 
legislative action; such powers shall be exercised in the manner now or 
hereafter provided by law.” 

*State ex rel. v. Hutsinpiller, 112 Ohio St. 468, 147 N.E. 647 (1925) 
held a charter is not a law within the meaning of Art. IV, § 1. It has been 
held that an ordinance is not a law within the meaning of Art. II, § 34. 
Cincinnati v. Correll, 141 Ohio St. 535, 49 N.E. 2d 412 (1943); nor within the 
meaning of Art. IV, § 2. Village of Brewster v. Hill 128 Ohio St. 354, 191 
N.E. 366 (1934). 
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However, from the impact of Section 2 of Article XVIII’ flow 
definite advantages to charter adoption. One is the greater choice 
in the selection of the municipality’s general plan or form of gov- 
ernment. The first part of Section 2 empowers legislative continua- 
tion of the mayor-council type of government originally provided 
by the Ohio Municipal Code.’ Under the authorization of the latter 
portion of Section 2 the Assembly immediately made available, as 
“optional” forms, the commission, the federal, and the city-manager 
plans.* Non-charter cities are limited to these four forms; but to 
charter cities this limitation has no application, leaving untram- 
meled their tastes in local governmental types.’° Beyond this, more- 
over, Section 2 has effect, but to what extent is unclear. The view, 
which obtains in some quarters, that this section leaves with the 
State legislature as comprehensive a power over municipal govern- 
ment as it had prior to the addition of the Home Rule Amend- 
ment, is erroneous, for the powers of self-government delegated in 
Section 3 cannot, without rendering that section meaningless, be 
deemed to be also subsumed under Section 2. Nor is this view 
tenable in the light of the provisions of Section 7; if Section 2 is 
all-inclusive, this section as well has no meaning. “Whole-statute” 
interpretation requires that Sections 2, 3 and 7 be each so construed 
as not to destroy the legitimate intendment of the other two." 


Between these contrasting positions lie several possible inter- 
mediate interpretations. An Attorney General has declared that 
a municipality which has not adopted a charter, is controlled by 
general laws not only as to the form of its government, but also 
with respect to the distribution of municipal executive powers and 
the determination of the compensation of municipal officers.7 A 
merger of two executive departments effected by ordinance under 
a section of the Ohio Municipal Code was invalidated in City of 
Elyria v. Vandemark," because the statutory classification involved 





"Art. XVIII, § 2 reads, “General laws shall be passed to provide for 
the incorporation and government of cities and villages; and additional 
laws may also be passed for the government of municipalities adopting 
the same; but no such additional law shall become operative in any 
municipality until it shall have been submitted to the electors thereof, and 
affirmed by a majority of those voting thereon, under regulations to be 
established by law.” 

*OxuTO GEN. Cope §4206. 

* Onto GEN. Cone §§3515-11 to 3515-44. 

* Switzer v. State ex rel. Silvey, 103 Ohio St. 306, 133 N.E. 552 (1921); 
Reutener v. Cleveland, 107 Ohio St. 117, 141 N.E. 27 (1923); Hile v. Cleve- 
land, 107 Ohio St. 144, 141 N.E. 35 (1923). 

11 CooLEY, CONSTITUTIONAL LIMITATIONS 129, (8th ed. 1927), “. . .one part 
is not to be allowed to defeat another, if by any reasonable construction 
the two can be made to stand together.” 

#1929 Ops. Att’y Gen. (Ohio) No. 782, p. 1196. 

* Elyria v. Vandemark, 100 Ohio St. 365, 126 N.E. 314 (1919). 
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was violative of Article XVIII, Section 1.1* Although the possible 
validity of merger through exercise of powers of local self-govern- 
ment was not considered, inasmuch as the case was decided before 
Section 3 had been declared self-executing, the position taken by 
the Attorney General would seem the correct one. To interpret 
Section 3 as embracing municipal power to determine the alloca- 
tion of departmental authority would not only limit Section 2 to 
state power over the general plan or form of municipal govern- 
ment but would, as well, largely empty of content the charter- 
adoption provision of Section 7. It would therefore appear that a 
municipality’s authority to create for itself a scheme of internal 
administrative organization deviating from the legislative pattern 
should be regarded as conditioned upon the adoption of a charter. 

Despite the provisions of the Ohio Municipal Code which pre- 
scribe a two-year term of office for mayor, it was held in State 
ex rel. Frankenstein v. Hillenbrand* that “a charter may prescribe 
a one-year term, because the qualifications, duties and manner of 
selecting officers, purely municipal, came within the purview of the 
provisions granting a city the powers of local self-government.” 
Again, in Fitzgerald v. City of Cleveland** the court said: “It will 
not be disputed that one of the powers of government is that of 
determining what officers shall administer the government, which 
ones shall be appointed and which elected, and the method of ap- 
pointment or election. These are essentials which are confronted 
at the very inception of any undertaking to prepare the structure 
or constitution for any government. Obviously such power would 
be included among ‘all powers of local self-government’ which 
any municipality has authority to exercise under Section 3 of 
Article XVIII as to any officers of such municipality, unless the 
election of such officers is not a matter of municipal concern, or 
unless such power has been excepted in some manner from those 
granted.” . 

If specification of the mode of selection and the length of term 
of municipal officers are powers of local self-government, then by 
the Perrysburg rule they belong also to non-charter municipalities. 
However, these two decisions date from the period before Section 
3 was declared self-executing, and the quoted observations in the 
opinions were dicta unnecessary to the results reached. It is diffi- 
cult to support the thesis that non-charter municipalities possess 





* Art. XVIII, §1 reads, “Municipal corporations are hereby classified 
into cities and villages. All such corporations having a population of five 
thousand or over shall be cities; all others shall be villages. The method 
of transition from one class to the other shall be regulated by law.” 

* State ex rel. Frankenstein v. Hillenbrand, 100 Ohio St. 339, 126 N.E. 
309 (1919). 

*88 Ohio St. 338, 344, 103 N.E. 512, 514 (1913). 
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independent authority as to tenure of office, for the power to create 
the office and fix its duties properly includes the power to prescribe 
the term. To hold that such municipal action is an exercise of the 
powers encompassed within Section 3 overly delimits the authoriza- 
tion in Section 2 of general legislation “for the . . . government of 
cities and villages.” 


On the other hand, determination of the method of nomination 
of municipal officers seems clearly allocable to the category of 
powers of local self-government. Such a matter bears little relation 
to either the plan of or the distribution of powers in local govern- 
ment; these embrace only the design and the structural framework 
within which the officers will function once they are nominated 
and elected. And one may well question the Attorney General’s 
view that compensation of municipal officers is beyond the control 
of the non-charter municipality. City of Mansfield v. Endly," 
upholding an ordinance fixing a councilman’s salary at a figure 
different from that prescribed by state law, classified salary deter- 
mination as a power of local self-government under the Hillen- 
brand and Fitzgerald doctrine. The court’s assertion, that if this 
be not true, the electors of the municipality would be deprived of 
one of the essentials of municipal home rule, provides satisfactory 
pragmatic justification for categorization of this matter under 
Section 3 rather than Section 2 or Section 7. 


Dillon v. City of Cleveland presents a final problem in balanced 
constitutional interpretation. As with the method of nomination 
of municipal officers, so municipal referendum has little to do with 
either the form or the functional structure of local government. 
The manner of invoking a referendum thus has the earmarks of a 
power of local self-government, and so the Dillon court, following 
the Fitzgerald analogy, seems to have reasoned. Yet the decision, 
coming as it did well after the repudiation of the Lynch case, con- 
tains language suggesting that the court was not, as between Sec- 
tions 3 and 7, so certain of its categorization. Referring at one 
point in its opinion to that section of the Municipal Code, above 
considered, which exempts from state law municipalities whose 
charters contain initiative and referendum provisions, the court 
said: “The power of charter cities to make charter provisions regu- 
lating the manner of exercise of the referendum does not in any 
sense depend upon the exemptions stated in Section 4227-12. That 
section is merely a legislative recognition of a constitutional limita- 
tion upon its own power. The real power of charter cities is refer- 
able to Sections 3 and 7 of Article XVIII of the Ohio Constitu- 
tion.’’* 





™ Mansfield v. Endly, 38 Ohio App. 528, 176 N.E. 462 (1931). 
*117 Ohio St. 258, 272 (1927). 
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Although it is true that charter cities are favored in certain 
legislative and constitutional matters, there is one overshadowing 
aspect to charter adoption which clearly favors the non-charter 
cities. Before the adoption of the Home Rule Amendment, by the 
very nature of things a municipal charter was a grant of power, 
since the only powers which municipalities had were those granted 
to them by the legislature. But with the adoption of Home Rule in 
Ohio, there was a constitutional grant of all powers of local self- 
government to all municipalities. Logically, then, if the power has 
been granted by the ultimate sovereign power through the consti- 
tution to the municipalities, it is a non sequitur to speak of a char- 
ter as a grant of power. It follows, then, if a charter is not a grant 
of power, that it must be a limitation of power. The permissive 
tone of the languagé of Section 7 may be used to substantiate the 
view that a charter is a limitation on municipal power. That sec- 
tion provides that “Any municipality may frame and adopt ...a 
charter ... and may, subject to the provisions of section 3 of this 
article, exercise thereunder all powers of local self-government.” 
Such language clearly anticipated the use of a charter as a limita- 
tion of powers. But despite the logic and despite the language of 
the 1912 change, in State ex rel. Thomas v. Semple the court re- 
fused to allow the City of Cleveland to support the “Conference of 
Ohio Municipalities” partly on the premise that the charter did 
not provide for such expenditures. Such a view manifests the 
proclivity of the court to consider the charter as the total grant of 
power, and for that reason the case has been criticized for its 
implicit denial of the fact that the source of powers of municipal 
government is found in the broad language of Article XVIII, Sec- 
tion 3. In California, where constitutional provisions are substan- 
tially similar to those in Ohio, it was decided in the leading case of 
Bank v. Bell?® that a charter city could purchase and operate a 
municipal market despite the fact that there was no specific grant 
of authority in the charter to do so. The court said that “... the 
city has become independent of general laws upon municipal affairs. 
Upon such affairs a general law is of no force. If its charter gives 
it powers concerning them, it has those powers. If its charter is 
silent as to any such power, no general law can confer it. As to 
municipal affairs the charter, instead of being a grant of power, is, 
in effect, a limitation of powers. The city can exercise the power if 
the charter does not prohibit it.” Similar language is found in 
Matter of Nowak,” an earlier California case. 

Although the California view is correct, its adoption in Ohio, 





#112 Ohio St. 559, 148 N.E. 342 (1925). 

”62 Cal. App. 320; 329, 217 Pac. 538, 542 (1923), rehearing denied July 
26, 1923. 
™ 184 Cal. 701, 195 Pac. 402 (1921). 
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thereby recognizing that a charter is a limitation of power, would 
still leave a hazard to charter municipalities, assuming that they 
desire to exercise maximum power under Section 3. When con- 
fronted with the task of framing a charter in face of the knowledge 
that such a charter will constitute a limitation on the powers of 
the municipality, the charter commission is placed in the difficult 
position-of framing a charter which will be as slight a limitation as 
possible. In an effort to overcome this difficulty, the framers of the 
Cincinnati charter incorporated in Article I the following language: 
“The city shall have all powers of local self-government and home 
rule and all powers possible for a city to have under the constitu- 
tion of the State of Ohio. The city shall have all powers that now 
or hereafter may be granted to municipalities by the laws of the 
State of Ohio. All such powers shall be exercised in the manner 
prescribed in this charter, or if not prescribed herein, in such 
manner as shall be provided by ordinance of the council.” The 
charter for the City of Cleveland has a similar provision. But it 
seems clear that if in subsequent articles of such a charter the 
drafters incorporate specific limitations on the municipal powers, 
such specific limitations would prevail over the general reservation 
of the type quoted above. So, it follows, a charter, no matter how 
carefully drawn, will impose limitations on the powers of the 
municipality. 
Willard P. Owens 


Procedure in Home Rule Charter Making 


Before the amendments to the Ohio Constitution in 1912, every 
municipality in Ohio operated under a form of local government 
prescribed by general law as promulgated by the state legislature. 
By the amendments of 1912, the municipalities were given inde- 
pendent powers of local self-government and the power to establish 
by home rule charters their own forms of local government. 


At the present time there are three possible methods of deter- 
mining the form of local government available to any municipality. 
It may continue to function under the form of government defined 
by the state legislature. It may adopt one of the three optional 
forms of government, designed by the general assembly, by employ- 
ing the procedure of initiative and referendum defined in Ohio 
General Code Sections 3515-1 to 3515-13. Finally, the city or village 
“may frame and adopt or amend a charter for its government” by 
following the procedural requirements of Sections 8 and 9 of Article 























128 OHIO STATE LAW JOURNAL [Vol. 9 





XVIII of the Ohio Constitution.’ It is to the constitutional device 
that this discussion is devoted. 

It would seem evident from the language of Section 8 and 9 
that they provide the exclusive procedure for framing and amend- 
ing a home rule charter. It has been so held as to Section 9.? 

Regardless of its size, any city or village which has incor- 
porated under general law, has the constitutional authority to frame 
its own charter.* Many of the other home rule states are not so 
liberal in granting the charter-making authority, but limit the size 
of the municipality to which such power is available. For instance, 








*OnIO Const. Art. XVIII §7. 
Ouro Const. Art. XVIII §8: “The legislative authority of any city or 
village may by a two-thirds vote of its members, and upon petition of ten 
per centum of the electors shall forthwith, provide by ordinance for the 
submission to the electors, of the question, ‘Shall a commission be chosen 
te frame a charter.’ The ordinance providing for the submission of such 
question shall require that it be submitted to the electors at the next 
regular municipal election if one shall occur not less than sixty nor more 
than one hundred and twenty days after its passage; otherwise it shall 
provide for the submission of the question at a special election to be called 
and held within the time aforesaid. The ballot containing such question 
shall bear no party designation, and provision shall be made thereon for 
the election from the municipality at large of fifteen electors who shall 
constitute a commission to frame a charter; provided that a majority of 
the electors voting on such question shall have voted in the affirmative. 
Any charter so framed shall be submitted to the electors of the munici- 
pality at an election to be held at a time fixed by the charter commission 
and within one year from the date of its election, provision for which shall 
be made by the legislative authority of the municipality in so far as not 
prescribed by general law. Not less than thirty days prior to such election 
the clerk of the municipality shall mail a copy of the proposed charter to 
each elector whose name appears upon the poll or registration books of the 
last regular or general election held therein. If such proposed charter is 
approved by a majority of the electors voting thereon it shall become the 
charter of such municipality at the time fixed therein.” 

Oxuto Const. Art. XVIII §9: “Amendments to any charter framed and 
adopted as herein provided may be submitted to the electors of a munici- 
pality by a two-thirds vote of the legislative authority thereof, and, upon 
petitions signed by ten per centum of the electors of the municipality set- 
ting forth any such proposed amendment, shall be submitted by such legis- 
lative authority. The submission of proposed amendments to the electors 
shall be governed by the requirements of section 8 as to the submission 
of the question of choosing a charter commission; and copies of proposed 
amendments shall be mailed to the electors as hereinbefore provided for 
copies of a proposed charter. If any such amendment is approved by a 
majority of the electors voting thereon, it shall become a part of the char- 
ter of the municipality. A copy of said charter or any amendment thereto 
shall be certified to the secretary of state, within thirty days after adoption 
by a referendum vote.” 

*Switzer v. State, 103 Ohio St. 306, 133 N.E. 552 (1921); 1937 Ops. 
Art’y GEN. (Ohio) No. 86. 

*Onto Const. Art. XVIHI, §§ 1, 7. 
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Missouri’s Constitution confines the grant to cities with a popula- 
tion of 10,000 or more, and in Texas, municipal charters are avail- 
able only to cities of 5,000 or more persons.‘ 

Any incorporated village or city which desires its own charter 
must rigidly follow the procedural steps set out in Article XVIII, 
Section 8, of the constitution. These procedural requirements are 
mandatory. At first glance Section 8 seems adequately to describe 
the necessary pre-charter conduct but further study will reveal 
many questions which are unanswered by the constitutional pro- 
vision. Some have been answered by a scanty number of cases on 
the subject, Opinions of the Attorney General, and state statutes, 
while others remain unsettled. 

Charter-making can be initiated by a two-thirds vote of the 
members of the legislative authority of the municipality. In Flotron 
v. Barringer® the court declared that the expression “legislative 
authority” in Sections 8 and 9 includes the council of a munici- 
pality or the commission of a municipal corporation which is organ- 
ized under the commission plan of government. Thus, the council 
by a two-thirds vote of its members may initiate the charter-making 
proceedings by passing an ordinance for the submission of the 
question, “Shall a commission be chosen to frame a charter?” 

Under the municipal code form of government a village council 
is composed of six members while a city council is made up of 
seven.® Does the constitution require a two-thirds vote by the en- 
tire membership, the actual membership, or a quorum of the coun- 
cil? No case has been found on this point but from the fundamental 
importance of such action it would seem reasonable to suppose that 
a two-thirds vote by the entire membership is needed to pass the 
ordinance. 

It has been held in Payne v. State’ that the veto power of the 
mayor is not included within the meaning of “legislative authority.” 
The mayor, therefore, was denied the authority to veto an ordi- 
nance enacted by two-thirds of the council for the submission of a 
question of an amendment to the home rule charter. This principle 
was announced by the court in spite of the fact that the home rule 
charter gave the mayor the power to veto all ordinances passed by 
the council so the rule would certainly apply when a charter is 
being initiated under Section 8. 

While the Municipal Code requires a record of the individual 
yeas and nays of the council members for regular ordinances, it is 
not necessary for an election ordinance. Since the ordinance pro- 
vided for in Section 8 has been construed to be an election ordi- 





*‘Missourr Const. Art. VI, §19; Texas Crviz Statutes c. 13, Art. 1165. 
°94 Ohio St. 185, 113 N. E. 830 (1916). 
*OnI0 GEN. CopE §§ 4206, 4215. 

"32 Ohio App. 189, 166 N.E. 907 (1928). 
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nance it is enough that the council’s minutes show a two-thirds 
vote of the entire body in favor of the ordinance.* 

Under Section 8 charter-making may also be initiated by a 
petition of ten percent of the electors, and the council must then 
enact an ordinance for the submission to the electorate of the ques- 
tion of whether a charter commission shall be chosen. Article XVIII, 
Section 14, clarifies the meaning of ten percent of the electors by 
the following statement: “The percentage of electors required to 
sign any petition provided for herein shall be based upon the total 
vote cast at the last preceding general municipal election.” 

The “electors” referred to in Section 8 evidently means persons 
eligible to vote as described in Article V, Section 1. Under Section 
4785-34 of the General Code one must register in order to qualify for 
voting, for filing a declaration of candidacy, or for signing a nomi- 
nating petition. If this statute should be interpreted to extend to 
persons signing a petition for a charter, then such persons must not 
only be “electors” within Article V, Section 1, but also registered 
voters under Section 4785-34. 

The petition should be addressed to the council of the city or 
village.’ The constitution is silent concerning with whom the peti- 
tion should be filed. The Attorney General of Ohio has ruled that 
a petition must be filed with the council and that a petition filed 
with the city auditor placed no duty on the council to take action.’® 

The court in Kuertz v. Gas & Electric Co."' said that the word 
“shall” in Section 8 placed a duty upon the council, when a proper 
petition for a charter was presented, to pass an ordinance sub- 
mitting the issue to the people. In that case the referendum petition 
materialized under Section 5 as a protest against a public utility 
ordinance. The court further declared that it was incumbent upon 
the council to investigate and determine the validity of the petition 
as to whether it contained the proper number of signatures of 
qualified electors. 

There is a strong inference in the Kuertz case that the dis- 
cretion of the council upon the sufficiency of the petition is not 
absolute because the court declared that where the council failed 
to submit the question to the voters, there was a presumption that 
the petition was legally defective. This was based on the old doc- 
trine that the law presumes public officers have faithfully per- 
formed their duties until it appears otherwise. This presumption 
was not rebutted in this case because the petition was found to be 
actually invalid. 

Two later cases decided by the Ohio Supreme Court accepted 


"State ex rel. McCormick v. Fouts, 103 Ohio St. 345, 132 N.E. 729 (1921). 
*ELLIS, OHIO MuNIcIPAL Cope 1390 (9th ed., Weinland, 1935). 

*1914 Ops. Atr’y GEN. (Ohio) Vol. II, No. 1150. 

"27 Ohio N. P. (N.S.) 221 (1927). 























1948] COMMENTS 131 


a determination by the council as to the sufficiency of a petition for 
a charter amendment under Section 9 as conclusive in the absence 
of a clear showing that the finding was based on fraud or a gross 
abuse of discretion.’” 

Signers may withdraw their signatures until action upon a 
petition by the council. Where withdrawals brought the number 
of petitioners below the required minimum, it was held to be within 
the discretion of the council to refuse to submit a public utility 
ordinance to a referendum vote.*® 

A defective petition for a charter commission was involved in 
McCormick v. Fouts,'* but the council passed the election ordinance 
by a two-thirds vote. The decision was that a two-thirds vote by 
the council cured any defect in the petition. The court, however, 
said that it was assuming the council’s action in passing the ordi- 
nance was voluntary since the ordinance made no mention of the 
fact that it was passed in compliance with the petition. A federal 
tribunal sitting in an earlier Ohio municipal case held that even a 
majority vote of the electors of a municipality in favor of a pro- 
posed charter amendment would not cure a defect in the original 
petition.’* 

If the legislative body discovers a defect in the petition but 
still desires to initiate action itself, it clearly should be able to do 
so by two-thirds vote. However, suppose the council examines an 
invalid petition, mistakenly believes it to be good, and merely 
passes it in obedience to the constitutional command. Can it be 
claimed that this perfunctory action cures an invalid petition? 

In Kittel v. Bigelow’* the McCormick v. Fouts rule was applied 
to a situation in which the ordinance recited that the council was 
acting in response to the petition. Yet, it was held that the defect 
in the petition became immaterial upon two-thirds vote of council, 
and the court refused to look behind the council’s vote. If the 
council’s action in response to a petition for a charter commission 
should be involuntary, the court will look back to the sufficiency 
of the petition only if the council has passed the ordinance by a 
simple majority as contrasted with a two-thirds vote. 

The text of the ordinance calling for an election on the question, 
“Shall a commission be chosen to frame a charter?” must state the 
time for the election. Section 8 prescribes that the ordinance shall 
provide that the question be submitted at the next regular munici- 


“State ex rel. Waltz v. Michell, 124 Ohio St. 161, 177 N.E. 214 (1931); 
State ex rel. Kittel v. Bigelow, 138 Ohio St. 497, 37 N.E. 2d 41 (1941). 
*State ex rel. Wehr v. Council, 138 Ohio St. 93, 32 N.E. 2d 839 (1941); 
cf. State ex rel. McFain v. Bailey, 132 Ohio St. 1, 4 N.E. 2d 141 (1936). 
“103 Ohio St. 345, 132 N.E. 729 (1921). 
*City of Dayton, Ohio v. City Ry., 16 F. 2d 401 (C.C.A. 6th 1926). 
*138 Ohio St. 497, 37 N.E. 2d 41 (1941). 
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pal election if one shall occur not less than sixty days after the 
passage of the measure nor more than one hundred and twenty 
days after its passage; otherwise a special election shall be pro- 
vided for within that time. In one case the required ten-day period 
after the first publication of the ordinance had not elapsed before 
the constitutional sixty days had begun to run prior to the next 
general election, but it was held that it was only necessary that 
the ordinance be passed not less than sixty days before the election 
to satisfy the constitution.'” 

A special election, called less than sixty days after enactment 
of the ordinance, was enjoined in Baldwin v. Akron'* on the ground 
that the constitutional period was mandatory not merely directory. 
If no regular municipal election is to occur within the time limit, 
then the council may determine at its own discretion when to call 
a special election as long as it falls within the constitutional span.’® 
It is not an abuse of discretion for the council to call a special elec- 
tion on the same day as a general state and county election.” The 
words, “next regular municipal election” mean the first Tuesday 
after the first Monday in November in the odd years.”* 

The Attorney General, in a 1929 opinion, intimated that a clause 
in the charter commission ordinance providing a method for the 
nomination of commission candidates was valid, but his ruling was 
that, in the absence of such a provision, general laws governing the 
nomination of other municipal candidates would also apply to the 
nomination of commission members.”? Since the general laws re- 
quire nominating petitions to be filed at least sixty days before the 
election, it would be sound to enact a provision in the election 
ordinance setting forth nomination rules. This is true since an 
election may be legally called just sixty days after the passage of 
the resolution. This would leave no time for the nomination of 
candidates. 

After the ordinance containing all of the relevant provisions 
has been enacted, it should be certified to the board of elections 
which by Section 14 must conduct all elections called in connection 
with Article XVIII. The filing of a copy of the original ordinance, 
properly attested by the clerk of the council, with the clerk of the 
board of elections is a proper method of apprising the board of the 
passage of the ordinance.”* The election board may be compelled 





“State ex rel. McCormick v. Fouts, supra, note 14. 

#15 Ohio L. Abs. 314 (1933). 

*State ex rel. Frame v. Council of Wapakoneta, 18 Ohio L. Abs. 356 
(1934). ° 

*State ex rel. City of Lakewood v. Bernstein, 115 Ohio St., 722, 156 N.E. 
213 (1926). 
71927 Ops. ATtTr’y GEN. (Ohio) No. 380. 
"1929 Ops. Att’y Gen. (Ohio) No. 1021. 
"State ex rel. McCormick v. Fouts, supra, note 14. 
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by mandamus to put the question on the ballot if a copy of the 
ordinance has been properly certified to it.** 


As to the nomination of candidates for the charter commission 
and the conduct of an election, general law apparently governs in 
absence of disposal of such matters in the ordinance.** By statute, 
petitions, which are signed by not less than one percent of the elec- 
tors who voted in the next preceding election and which nominate 
the candidates for the regular municipal offices, must be filed at 
least sixty days prior to the election.** An elector cannot sign peti- 
tions for more candidates than there are offices open.”’ In other 
words, an elector could properly sign only petitions for fifteen can- 
didates for the charter commission. 


It may be desirable to present a “slate” of fifteen men for the 
commission for the purpose of insuring the opportunity of the 
electorate to vote not only for men capable of performing the task 
but also men who represent the major interests in the community. 
This may be accomplished by putting the names of fifteen such 
men on the same petition and obtaining the signatures of at least 
one percent of the’electors, and later giving the necessary publicity 
to the “slate.” State ex rel. Boswell v. Tobin** held invalid a petition 
containing the names of more than one candidate, because, under 
General Code Section 4785-91, each candidate must have a petition 
signed by sufficient electors from his district. In the Tobin case the 
petition was held defective not because there were several candi- 
dates for several offices on the same petition, but for the reason 
that each candidate was not from the same political district and 
there was an overlapping of districts so that it could not be discov- 
ered by examining the petition whether each candidate had the re- 
quired number of signatures from his particular district. The court 
intimated that a petition with the names of several candidates 
would be valid if all candidates were from the same political divi- 
sion. It would seem, therefore, that a petition with the names of 
fifteen charter commission candidates would be upheld where all 
are electors from one municipality, as, of course, would be expected 
to be the case. 


It is required by statute that notice of an election be given by 
posting a proclamation in a conspicuous public place at least ten 





“State ex rel. City of Lakewood v. Bernstein, 115 Ohio St. 722, 156 
N.E. 213 (1926). 

*1929 Ops. Att’y GEN. (Ohio) No. 1021. 

*OnIO GEN. CopE §§ 4785-91, 4785-92. 

*See the form in Onto GEN. CopE §4785-91. 

*132 Ohio St. 8, 4 N.E. 2d 144 (1936). The petition contained names of 
candidates for the following offices: U. S. Congressman; three state sena- 
tors; five state representatives, and a county sheriff. 
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days before the election.”® This is a function of the election board. 
Under general law each municipal enactment should be published 
in two English newspapers of opposite political parties in general 
circulation in the community.*° 


The ballot should be free of party designation, and contain the 
names of the candidates for the charter commission plus the ques- 
tion stated in Section 8. If no nominations shall have been made, 
the voters may write in names of electors of their choice.** The 
fifteen persons obtaining the highest number of votes shall be de- 
clared elected, and the election board shall certify the results of 
the election to the persons elected. In the event of a tie, the board 
of elections shall draw lots to ascertain the winner.** General Code, 
Section 4785-20, provides that all general election expenses shall be 
borne by the county but expenses of special elections are charged 
to the sub-divisions in which such elections are conducted. 


When the results of the election are learned, and there has 
been an affirmative vote on the question presented on the ballot, 
the fifteen electors certified as having received the highest number 
of votes are members of an official “charter commission.” The task 
of this. commission is, in brief, to frame a charter for the munici- 
pality and to set a date for an election at which the charter so 
framed shall be submitted to the electors. 


The complexity of the task that confronts this commission is 
largely dependent upon the number, size, and scope of the problems 
facing the municipality. The very fact that a charter commission 
has been elected is indicative that the electors feel there is 
something to be gained by the adoption of a charter by which the 
local authorities will be governed in their conduct of municipal 
affairs. The charter commission’s principal responsibility is, after 
study and analysis of municipal problems, to prescribe the form 
of government best suited to the task of mitigating these problems. 
There is some danger in drafting a charter pointed to particular 
current problems, ‘since the charter may emerge as a legislative 
instrument rather than an instrument of fundamental law. 


It is not feasible to prescribe an inflexible procedure for the 


guidance of the commission. The purpose of suggesting a pro- 
cedure is to provide the commission with a general outline to follow 





*OuIo GEN. Cope §4785-5; Also, although not required, it is considered 
yood practice to provide in the election ordinance for a proclamation of the 
coming election by the mayor. See Exi1s, Onto Municipat Cope 1390 (9th 
ed., Weinland, 1935). 

“OunIo GEN. Cope §§ 4228, 4229. 
™"Onro Gen. Cong § 4785-131(6). 
"Onto GEN. CopE § 4785-158. 
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in commencing its work. The commission should vary the sug- 
gested procedure to fit its local situation." 

When and where shall the first meeting be held? By whom 
shall it be called? The constitution and statutes fail to answer these 
questions, The commission should meet informally as soon as prac- 
ticable after its election becomes official. The constitution allows 
one year from the date of the election of the commission until the 
charter must be submitted to the electors, but the advantage to be 
gained from commencing work while the interest and enthusiasm is 
at a peak is self-evident. The mayor or some other official may desire 
to call the first meeting, but, if not, it is suggested that a few mem- 
bers of the commission, acting informally, should decide upon a 
convenient time and place, schedule the meeting, and give adequate 
notice to all other members. Since there is no express provision for 
calling this initial meeting, it would seem advisable to select a 
time at which all fifteen members can be present. The use of a 
city hall, school building, or other public building for all meetings, 
is to be preferred to the use of private homes or offices, even 
though the meetings are not open to the public. 

There is no provision in the constitution or the statutes for 
the internal organization of the commission. The matter of organ- 
izing and electing officers will probably follow the initial meeting, 
the primary purpose of which is to allow the members to become 
acquainted. In the course of introductions and informal conversa- 
tion, the composition of thé group will soon be revealed. Perhaps 
some of the citizens who were most active in sponsoring the charter 
election will have been elected as members of the commission. If 
this be not the case, surely there will be an opportunity to hear 
from the persons who have most actively sponsored the movement. 
The information gained by listening to these sponsors will be most 
helpful to the commission in choosing the best-qualified chairman 
or president. A secretary should also be chosen at this time. 

Whether or not the commission desires to hear from any out- 
siders at the first meeting is a matter of discretion, and a committee 
of well-informed citizens may not need briefing on the local situa- 
tion. 

As soon as the officers are chosen, it is necessary to canvass 
the group to determine the best times for subsequent meetings. It 
is highly desirable to move cautiously at this stage so that future 
attendance will be assured. The frequency of meetings will vary 
greatly, but not less than two per month would seem desirable 





*A GUIDE FOR CHARTER COMMISSIONS, published by the National Munic- 
ipal League, 299 Broadway, New York 7, is designed to provide a pattern 
of action for charter commissions. It is intended as a companion piece to 
the Mopet Crry CHARTER which is also published by the League. Both of 
these publications are invaluable aids to a charter commission. 
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from the standpoint of sustaining the interest of the group and 
of the public. It is necessary to endow the president with authority 
to call special meetings when the occasion demands. A set of work- 
able rules of procedure should be drawn up by the presiding officer 
or by a committee named for that purpose. Appointment of com- 
mittees, definition of quorum and voting majorities, planning of 
regular and special meetings, and adoption of a standard work on 
parliamentary procedure should be provided for in these rules. 


The meetings of commissions vary from those conducted in 
a very businesslike atmosphere with much accent on formality to 
meetings conducted informally and casually. A business-like pro- 
gram, carried out with as much informality as is practicable in the 
discussion from the floor, would seem best. By this approach the 
commission may be assured of progressing steadily without dis- 
couraging the participation of those members who are not ac- 
customed to the formalities of parliamentary procedure. 


The problem of adequate financing of the work should be 
raised at an early meeting. There is no provision in the constitution 
or statutes for the financing of the charter commission; but it is 
clear that the legislative authority of the municipality should pro- 
vide reasonable funds to pay stenographers and consultants, and to 
cover expenses incurred in holding such public hearings and meet- 
ings as are necessary. If no provision for financing has been made, 
it behooves the charter commission to request the council or mayor 
to take steps to make the funds available. No compensation is to 
be accepted by members of the commission, and it seems advisable 
to avoid any trips or tasks which involve the payment of expenses 
to commission members. If consultants or experts are to be used, 
the services of the most competent men available should be sought. 
Although inexpensive consultants are readily available, the com- 
mission would be well-advised to avoid frugality in this matter, 
since attempted economy at this juncture may result in the produc- 
tion of an inferior charter. 


The work of the commission can often be expedited by the use 
of committees from among its members. In general, very few 
groups operate without some use of the committee system. How- 
ever, a fifteen-man commission is not so large as to preclude ex- 
peditious handling of most matters as a group. Informal commit- 
tees, composed of those members most familiar with a particular 
problem, will probably be formed periodically. Usually these im- 
promptu committees can conduct their discussion and arrive at a 
decision in the presence of the entire commission without undue 
delay. From this discussion all members will attain a general 
understanding of the problem involved and will be able correctly 
to evaluate the decision of the committee. The emergence of a 
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major controversy may necessitate the reference of the problem 
to a specially appointed committee. Frequent reliance upon a co- 
operative city solicitor for the clarification of legal problems will 
obviate the necessity for numerous committee references. The use 
of committees for the tasks of drafting and conducting public re- 
lations is essential. 


Whether the commission should solicit the assistance of an 
expert or consultant raises a difficult problem. Perhaps its solution 
lies in an examination of the problems which the charter sponsors 
hope to solve. There must have been some compelling reason to 
prompt a small municipality to resort to a charter commission when 
the delay and expense of such a procedure are considered. If the 
municipality were motivated by a mere desire to change the form 
of government it could have adopted any one of the three forms 
made available by statute.** If the movement for a charter commis- 
sion is bred of a more deep-rooted problem, one regarded by the 
citizenry as demanding something more than a change in the form 
of government under the statutory provisions, the need for a con- 
sultant would be more apparent. The problems faced by a munici- 
pality may have ramifications best known to the expert, even 
though he be unacquainted with the particular municipality. The 
expert consultant, moreover, may be able to suggest the remedial 
device that will effect the cure. Problems of the type which can be 
solved only by a new fundamental law framed by a charter com- 
mission are much more likely to occur in the large cities than in 
the small municipalities. A large city will probably have men on 
the commission who possess expert qualifications, but if not, the 
services of a consultant will be readily available. However, even 
in small villages, peculiar location and other factors may combine 
to breed such problems as illegal interstate traffic and widespread, 
long-continued gambling. The enlistment of the services of an 
expert may be particularly appropriate in such a village, since 
there the members of the commission are likely to lack the special- 
ized knowledge required for the solution of difficult governmental 
problems. For the ordinary situation in which a growing city 
adopts a charter as a milestone in its progress rather than as an 
immediate cure for any pressing problem, an alert and sincere com- 
mission can probably produce a creditable charter without the help 
of an expert. 

The emphasis placed on the commission’s public relations pro- 
gram should vary directly with the opposition encountered. The 
efforts of the charter commission will, of course, have been futile 
if the electorate fails to adopt the charter at the election. Equally 
important, the charter must gain the wholehearted support of a 





“Onto Gen. Cope §§ 3515-1 to 3515-71. 
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large percentage of the citizenry so that its enforcement becomes 
a matter of civic pride. Some type of public relations program is 
desirable in almost every instance. It may not be necessary to 
adopt any extensive program of public promotion in a municipality 
already possessed of interest and enthusiasm for the charter. A 
moderate number of meetings should be opened to the public, and 
the newspapers should be used to keep the public informed of the 
commission’s progress. On the other hand, there may be a well- 
organized and hard-hitting opposition bloc within the municipality. 
In this situation the commission faces the task of cultivating the 
interest and support of the public in every possible manner. 

All interested local organizations should be permitted to par- 
ticipate in the formation of the charter through the medium of 
public meetings. If, as a part of the agitation for the whole pro- 
gram of charter adoption, or as a part of the election campaign of 
certain members of the commission, many public meetings have 
been held, the need for public programs may have disappeared. A 
program of mass meetings has the inherent dangers of domination 
by a highly vocal minority, development of petty wrangling, crea- 
tion of needless ill-will, and wasting of valuable time. These dan- 
gers may discourage the commission’s use of this wholesome method 
of engendering public support and goodwill. The foreseeing of 
these dangers will enable the president to alleviate their disastrous 
effects on the public meetings. This will necessitate the selection of 
the ablest and most tactful chairman for the meeting, an apportion- 
ment of representatives to the various interest groups, an outline 
of the subject matter to be covered during the course of the meet- 
ing, and a plan devoting part of the time to audience participation. 
No problem of the commission will necessitate a more carefully 
planned attack than the conduct of these public meetings. 


The actual drafting of the charter requires a skill possessed by 
relatively few persons. It should, therefore, be determined at an 
early date who is to be appointed as draftsman. If a consultant be 
employed, he may be able to do a substantial part of this work; if 
not, the city solicitor or the attorney members of the commission 
may be relied upon to contribute to the drafting. It should be 
pointed out that not all attorneys qualify as good draftsmen.* In 
addition to lacking the special skill required, attorneys are often 
wanting in a broad knowledge of political science and public ad- 
ministration. A consultant well versed in these areas, will doubt- 
lessly produce the sort of uncompromising charter which will facili- 
tate a truly frontal attack on the problems of the municipality. 

The actual drafting of the charter should be commenced as 
soon as it has been decided what degree of detail of the selected 





*%A GUIDE FOR CHARTER COMMISSIONS, p. 11 (1947), supra, note 33. 
























1948] COMMENTS 139 


form of government should be incorporated in the charter. The 
drafting should follow the progress of the commission through the 
various phases of the charter. It is clear that each section of the 
charter should be individually checked by the commission as a 
whole to make certain the draftsman has correctly expressed the 
commission’s will. Furthermore, the commission must charge 
itself with the task of inspecting the charter as a whole to deter- 
mine whether the various provisions of the charter are harmonious. 
An experienced attorney should review the charter to assure its 
compatibility with the constitution and applicable general laws. 


While the actual provisions of the charter are not within the 
scope of this comment, it must be pointed out, as a practical matter, 
that commissions have made most frequent use of other municipal 
charters for many purposes. One of the most common purposes of 
this comparative technique is to learn the details of the plans of 
government being used in other municipalities. The other charters 
may be used to an advantage in the drafting process if they reveal 
the manner in which provisions for local affairs have been adapted 
to fit the applicable state law. The use of the Model City Charter 
may also be most helpful to the draftsman as well as other members 
of the commission at almost every stage of their work. 


When the final draft of the proposed charter has been approved 
by a majority of the commission members it is to be submitted to 
the legislative authority of the municipality. It should be accom- 
panied by a “Report of the Charter Commission,” a paragraph of 
which should recite that the members of the commission were duly 
elected on a certain date, and which should designate a date for 
the election on the adoption of the charter.** The signatures of the 
members who have approved the proposed charter should be placed 
at the end of this report. Duplicate copies of the proposed charter 
and report, complete with signatures, should be submitted. 


Upon receiving the report the council should enact an ordinance 
providing for an election to be held on the designated date.*’ Not 
less than thirty days prior to the election date the clerk of the mu- 
nicipality shall mail a copy of the proposed charter to each elector 
whose name appears upon the poll or registration books of the last 
regular or general election. In the case of State ex rel. Vrooman v. 
Kaufman* an application for mandamus against the clerk to compel 
him to mail copies of a proposed amendment to the electors was 
made less than thirty days before the election and the court denied 
relief on the ground that it was then too late to comply with the 





*Onto Const. Art. XVIII, § 8. 
ELLIS, OHIO MUNICIPAL CopE 1390 (9th ed., Weinland, 1935). 
"22 Ohio App. 282, 153 N.E. 897 (1926). 
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constitution. The expense of printing and mailing copies of the 
proposed charter should be provided for by the council.*® 

If the electorate of the municipality approve the proposed 
charter at an election conducted under general law, then a certified 
copy of the home rule charter or charter amendment must be filed 
with the Secretary of State within thirty days after the referendum 
vote.*° 

The procedure for amending a home rule charter is developed 
in Article XVIII, Section 9, which, on the whole, parallels the pro- 
cedure for the adoption of a charter. While Section 9 imposes a 
duty upon the clerk to mail copies of the proposed amendment not 
less than thirty days prior to the election to the electors, it does not 
impose a duty to mail to such electors a copy of the portion or por- 
tions of the existing charter to which such proposed amendments 
are directed.** 

In Reutener v. The City of Cleveland*® the court stated that it 
was not necessary that the proposed amendments to a home rule 
charter should be printed in full upon the ballot by which the 
question was submitted to the electors. The printing of a digest of 
the amendments substantially expressing the purpose and terms 
was held sufficient compliance with Article XVIII, Section 9. 

Where two conflicting amendments to a home rule charter are 
approved by a majority vote in the same election, the one receiving 
the greater number of votes shall become effective unless the 
charter provides otherwise. An elector may vote in favor of both 
of the conflicting amendments and his vote will be counted toward 
the total ballots cast for each amendment.** 

While the scope of this comment does not extend to the aban- 
donment of home rule charters it seems appropriate to mention that 
a municipality may abolish its charter by following the initiative 
and referendum procedure as prescribed in General Code Sections 
4227-1 to 4227-13.‘* ‘The powers of initiative and referendum are 
reserved to the people of a municipality by the constitution. 


J. O. Harper 
G. H. Savage 





#1914 Ops. ATT’y GEN. (Ohio) Vol. II, No. 1253. 

“Onto Const. Art. XVIII, § 9. 

“1940 Ops. Att’y GEN. (Ohio) Vol. I, No. 2275. 

“107 Ohio St. 117, 141 N.E. 27 (1923). 

“1931 Ops. Att’y GEN. (Ohio) No. 3626. 

“Youngstown v. Craver, 127 Ohio St. 195, 187 N.E. 715 (1933). 
“Ouro Const. Art. II, § 1 f. 














COMMENTS 
Public Utilities Under Home Rule 


The power of the municipality in Ohio to construct, acquire or 
contract with a public utility, was, prior to the adoption of the 
Home Rule Amendment,' limited to that expressly granted by the 
General Assembly through various statutory provisions.* Subse- 
quent to the adoption of Article XVIII, however, that power no 
longer derived from, nor was it subject to substantial limitation by 
the legislature.* The power granted to the municipality by Sec- 
tions 4 through 12 of the amendment stems from the people of 
Ohio, through the constitution.‘ It is self-limiting,’ and, as such, is 
not subject to implied limitations,® nor those imposed by the legis- 
lature.’ Further, the power is plenary and self-executing,® requir- 
ing no implementation by the legislature,® and it is not necessary 
that the municipality in order to exercise the power shall have 
adopted a charter under Section 7 of the amendment.’® This is 
not to say that the legislature may not constitutionally limit the 
disposition of surplus revenue, nor that the assembly may not in- 
directly impose a limitation under section 13 of the amendment 
by prescribing a debt limit. 


A statute in derogation of the provisions of the sections re- 
ferred to above is of no effect, even though enacted prior to the 
adoption of the amendment."' Thus, the statutory power to con- 
tract with a privately owned utility prior to November 15, 1912,'* 
was supplanted on that: date by the exclusive power so to con- 
tract provided by Section 4, Article XVIII, and, therefore, duties 
required of municipalities in regard to the exercise of powers ac- 
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OHIO Const. Art. XVIII. 

*OnIO ConsT. Art. XIII, § 6. On10 GEN. CopE §§ 3955, 3990, 4000-1 et seq. 
Village of Euclid v. Camp Wise Association, 102 Ohio St. 207, 131 N.E. 
349 (1921). 

*‘Link v. Public Utilities Commission of Ohio, 102 Ohio St. 336, 131 
N.E. 796 (1921); State ex rel. City of Toledo v. Weiler, 101 Ohio St. 123, 
128 N.E. 88 (1920). 

‘Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 140 N.E. 595 (1923). 

‘Priest v. City of Wapakoneta, 8 Ohio Op. 439, 32 N.E. 2d 869 (1937). 

"Ibid. 

"Link v. Public Utilities Commission of Ohio, 102 Ohio St. 336, 131 N.E. 
796 (1921). 

‘Priest v. City of Wapakoneta, 8 Ohio Op. 439, 32 N.E. 2d 869 (1937); 
State ex rel. City of Toledo v. Weiler, 101 Ohio St. 123, 128 N.E. 88 (1920). 
*State ex rel. Doerfler v. Otis, 98 Ohio St. 83, 120 N.E. 313 (1918). 

*Village of Euclid v. Camp Wise Association, 102 Ohio St. 207, 131 
N.E. 349 (1921); Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 140 
N.E. 595 (1923); State ex rel. City of Toledo v. Weiler, 101 Ohio St. 123, 
128 N.E. 88 (1920). 

*“Dravo-Doyle v. Village of Orrville, 93 Ohio St. 236, 112 N.E. 508 
(1915). 

"Effective date of Home Rule Amendment. 
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quired under pre-existent statutes were no longer enforceable, 
since the power of the legislature to impose such duties no longer 
existed.'* 

Traditionally, the term “public utility” has been used to de- 
scribe a type of business enterprise which exists for the accommo- 
dation of the public, the members of which as such are entitled as 
of right to use its facilities.‘* Usually such an enterprise is thought 
of as monopolistic or quasi-monopolistic in form, and that fact 
presumably accounts for the existence of regulatory controls over 
utilities. 

Every state allows municipal ownership and operation of public 
utilities,’ but the term “public utility” is variously defined among 
the different states. Oklahoma courts have defined the term very 
broadly to include such things as a cemetery,’* a convention hall,” 
a cotton gin,’ sewers,’® public fire stations,?? and public parks.” 
Iowa and Oregon courts include a golf course within the scope of 
their definitions.*? Texas courts include bathing pools.”* Texas mu- 
nicipalities may manufacture “anything ... that may be needed by 
the public.”** A Michigan court used the public use test in at least 
one decision, wherein the court said: “Utility means state or quality 
of being useful. Was this plant one useful to the public? If so, it 
was a public utility.”* 

Although the question has not been frequently litigated in 
Ohio, her courts have generally attributed a narrower connotation 





“OHIO GEN. CopE § 3963, which prohibits a municipality from charging 
schools, hospitals and charitable institutions for water, was held invalid, 
as in contravention of Art. XVIII, § 4, in Board of Education v. Columbus, 
118 Ohio St. 295, 160 N.E. 902 (1928). As to hospitals, see Kasch v. Peoples 
Hosp. Co., 54 Ohio App. 80, 5 N.E. 2d 1020 (1936), (appeals dismissed 131 
Ohio St. 286, 2 N.E. 2d 778 (1936)). As to charitable institutions, see Vil- 
lage of Euclid v. Camp Wise Association, 102 Ohio St. 207, 131 N.E. 349 
(1921). 

“RESTATEMENT, Torts § 19la; Junction Water Co. v. Riddle, 108 N.J.Eq. 
523, 155 Atl. 887 (1931); Springfield Gas & Elec. Co. v. City of Springfield, 
292 Ill. 236, 126 N.E. 739 (1920). 

Reese, State Regulation of Municipally Owned Electric Utilities, 7 
Geo. Wasu. L. Rev. 557 (1939). 

Denton v. City of Sapulpa, 78 Okla. 178, 189 Pac. 532 (1920). 

*"Schmoldt v. Oklahoma City, 144 Okla. 208, 291 Pac. 119 (1930). 

%Chickasha Cotton Oil Co. v. Cotton County Gin Co., 40 F.2d 846 
(C.C.A. 10th 1930). 

*State ex rel. Edwards v. Millar, 21 Okla. 448, 96 Pac. 747 (1908). 

*Oklahoma City v. State, 28 Okla. 780, 115 Pac. 1108 (1911). 

"Barnes v. Hill, 23 Okla. 207, 99 Pac. 927 (1909). 

=Golfview Realty Co. v. Sioux City, 222 Iowa 433, 269 N.W. 451 (1936); 
Capen v. City of Portland, 112 Ore. 14, 228 Pac. 105 (1924). 

*City of Belton v. Ellis, 254 S.W. 1023 (Ct. of Civil App., Texas, 1923). 
“11 Tex. L. Rev. 530, 533. 

*Schurtz v. Grand Rapids, 208 Mich. 510, 175 N.W. 421 (1919). 
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to the phrase, confining it to the more traditional meaning. This 
would include water, gas and electric plants, street railway and 
bus facilities, sewage disposal units, and the like. A public audi- 
torium is not a utility in Ohio,”* but its purchase by a municipality 
was allowed. A stadium was held not to be a utility.*’ A theatre 
was also held not to be a utility.** However, an airport is a utility,”® 
and a public garage is within the definition to the extent that it 
is used for governmental purposes.*° 

The problem of what constitutes a public utility in Ohio for 
purposes of exercising the power granted under Article XVIII, 
Section 4, arises infrequently. But for purposes of determining tax 
exemption of municipally-owned utility property, recent decisions, 
as will be more fully indicated later in this discussion, have denied 
tax exemption where the utility was being operated in the munic- 
ipality’s proprietary capacity as distinguished from its govern- 
mental capacity.*t There would seem to be a danger that the tax 
exemption cases might be used as authority for narrowing the defi- 
nition of public utility and thereby limiting the power of munic- 
ipalities to acquire or construct public utilities under the authority 
of Article XVIII, Section 4. 

Sections 4 and 5 of Article XVIII are exclusive in determining 
the procedure to be followed to acquire or construct a public utility, 
or to contract with a privately-owned utility for products or serv- 
ices.** The power of a municipality to contract with a privately- 
owned public utility for its products or services cannot be modified 
by statute,** nor by a restriction in a home rule charter.* 

The procedure for acquisition or construction of a utility, as 
well as for contracting with a privately-owned utility for services, 
is initiated by ordinance.* In the case of contracts with privately- 
owned utilities for services, the written acceptance of the ordinance 
by the utility consummates a binding contract.** Whether the or- 





*Heald v. City of Cleveland, 19 Ohio N.P. (N.S.) 305, 27 Ohio Dec. 435 
(1916). 

“Meyer v. City of Cleveland, 35 Ohio App. 20, 171 N.E. 606 (1930). 

*State ex rel. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913). 

“Toledo v. Jenkins, 143 Ohio St. 141, 54 N.E.2d 656 (1944); State ex rel. 
Chandler v. Jackson, i21 Ohio St. 186, 167 N.E. 396 (1929). 

“City of Cleveland v. Ruple, 130 Ohio St. 465, 200 N.E. 507 (1936). 

"Zangerle v. Cleveland, 145 Ohio St. 347, 61 N.E.2d 720 (1945); City of 
Shaker Heights v. Zangerle, 148 Ohio St. 361, 74 N.E.2d 318 (1947). 

“Kuertz v. Gas & Elec. Co., 27 Ohio N.P. (N.S.) 221 (1927). 

*Lima v. Public Utilities Commission, 100 Ohio St. 416, 126 N.E. 318 
(1919); Link v. Public Utilities Commission, 102 Ohio St. 336, 131 N.E. 796 
(1921). 

“Gas & Fuel Co. v. Columbus, 42 F.2d 379 (C.C.A. 6th 1930). 

*Outo Const. Art. XVIII, § 4. 

*State ex rel. Sweeney v. Michell, 46 Ohio App. 59, 187 N.E. 739 (1933); 
Link v. Public Utilities Commission, 102 Ohio St. 336, 131 N.E. 796 (1921). 
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dinance anticipates acquisition or construction of a utility, or merely 
contracting with a utility for services, it shall not be effective for 
30 days subsequent to its passage.*’ If within that 30-day period 
a petition signed by ten percent of the electors who cast votes 
at the last preceding general election be submitted, a referendum 
shall be had,** in which event the ordinance shall not be effective 
until approved by a majority of the persons voting on the issue.*® 
In the absence of a petition for referendum, the council is without 
power to submit the issue to the electorate.*® The referendum pro- 
vided for in Section 5 is permissive, and the state legislature may 
compel a referendum without petition where the legislature has 
relaxed limitations on the power of the municipality to increase 
its indebtedness.*' In such a case, the courts have imputed an un- 
willingness to the legislature to subject the municipality to in- 
creased indebtedness without approval of the electorate. 

The right to referendum provided for in Section 5 is only ap- 
plicable to the ordinance initiating the procedure for acquisition 
or construction of a public utility or for a contract with a utility 
for services, assuming that such ordinance provides for methods 
of financing the project.*? Subsequent ordinances implementing the 
execution of the initial ordinance are exempted from referendum 
under Section 5.** Thus, a filtration plant added to a waterworks 
was considered exempt from Section 5, but subject to the referen- 
dum provisions of Ohio General Code Section 4227-1 et seq.‘* Of 
course, any attempt by a municipality to reconstruct an existing 
utility under the guise of adding to it in order to evade the refer- 
endum provision of Article XVIII, Section 5, would be considered 
an abuse of power, and, therefore, subject to judicial intervention.* 

The 30-day period in Section 5 within which a petition may be 
filed is jurisdictional.“ An attempt by a municipality to change the 
30-day period by charter provision was held to be ineffective.’ 





*Outo Const. Art. XVIII, § 5. 

*Ibid. For sufficiency of petition, see State ex rel. City of Middletown 
v. City Commission of Middletown, 140 Ohio St. 368, 44 N.E.2d 459 (1942). 

"Onto Const. Art. XVIII, § 5. 

“State ex rel. Wehr v. Bellevue, 138 Ohio St. 93, 32 N.E.2d 839 (1941). 

“State ex rel. Campbell v. Cincinnati Street Railway Co., 97 Ohio St. 
283, 119 N.E. 735 (1918). 

“State ex rel. Didelius v. Sandusky, 131 Ohio St. 356, 2 N.E.2d 862 
(1936), overruling State ex rel. Diehl v. Abele, 119 Ohio St. 210, 162 N_E. 
807 (1928). 

“Ibid. 

“Shryock v. Zanesville, 92 Ohio St. 375, 110 N.E. 937 (1915). Accord: 
State ex rel. Nicholl v. Miller, 127 Ohio St. 103, 187 N.E. 75 (1933). But cf: 
Priest v. Wapakoneta, 8 Ohio Op. 439, 32 N.E.2d 869 (1937). 

“Shryock v. Zanesville, supra, note 44. 

“State ex rel. Sweeney v. Michell, 46 Ohio App. 59, 187 N.E. 739 (1933). 
“Ibid. 
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In some states, the acquisition of public utilities is not subject to 
referendum.** 


The proviso in Ohio General Code Section 3990, requiring a 
village, which proposed to enter the electric or gas utility busi- 
ness, to purchase the facilities of a privately-owned gas or electric 
utility conducting such a business therein, where such utility still 
held an unexpired franchise, was held unconstitutional, in Dravo- 
Doyle v. Village of Orrville*® as an unwarranted limitation on the 
power of municipalities to acquire or construct utilities as granted 
in Article XVIII, Section 4. 


Municipally-owned or operated public utilities are not within 
the jurisdiction of the Public Utilities Commission of Ohio, and 
are specifically excepted by Ohio General Code Section 614-2a from 
regulation by the Commission except as to the requirement of sub- 
mission of accounts and records and as to valuation of property 
at the request of the municipal council.*° 


Under the grant of Article XVIII, Section 4, the power to con- 
tract for services or products of a privately-owned public utility 
would seem necessarily to include the power to contract as to 
rates.*' Rate-fixing, however, is subject to the restrictions imposed 
by the legislature coincident to the legislative grants of power to 
the municipality to fix rates. Ohio General Code Section 3982 al- 
lows arbitrary exercise of rate-fixing power by municipal ordinance. 
Ohio General Code Section 3983 prescribes that where the company 
concerned has filed an acceptance completing a contract for service, 
for a period not exceeding ten years, such contract is binding on 
both parties for that period.’* Both of these sections antedate the 
adoption of the amendment, which contains no corresponding time- 
limitation on the municipality’s power to contract with a utility. 
It would seem that the unlimited grant to the municipality would 
dispose of this pre-existing statutory limitation, but municipal at- 
tempts to contract for longer than the statutory period are in- 
valid. The Public Utilities Commission is, broadly, available to 
the company concerned only where the municipality has failed to 
act effectively,®* in which event the commission is empowered to 





“Ore. Laws 1933, c. 354 § 1. See also: Fla. Laws, 1935, Sen. Bill No. 
515, § 1 (g). 

“93 Ohio St. 236, 112 N.E. 508 (1915). 

33 Onto JurR., Title, Public Utilities, § 43. 

"Ohio River Power Co. v. Steubenville, 99 Ohio St. 421, 124 N.E. 246 
(1919). 

“Link v. Public Utilities Commission, 102 Ohio St. 336, 131 N.E. 796 
(1921). 

SQOuHIO GEN. CopE § 614-44. United Fuel Gas Co. v. Ironton, 107 Ohio 
St. 173, 140 N.E. 884 (1923); East Ohio Gas Co. v. Public Utilities Com- 
mission, 137 Ohio St. 225, 28 N.E.2d 599 (1940). 
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fix rates,°* or where the municipal ordinance fixes unreasonable 
rates which have not been ‘accepted by the company. The power 
of the commission to revise in certain circumstances the rates pre- 
scribed by the municipality is an exercise of the police power of 
the state,** and is paramount to the self-governmental powers al- 
lotted to the municipality in Article XVIII. This provides in ef- 
fect that an administrative agency of the state has the power to 
revise legislation of the municipal governing body. Provision is 
specifically made by Ohio General Code Section 614-44 for the util- 
ity to appeal from the legislation of a municipality in regard to 
rate-fixing where such is deemed unreasonable. This provision has 
been held not to be in violation of Article XVIII.°* Appeal may be 
made to the Public Utilities Commission which is authorized to 
take jurisdiction and fix reasonable rates in revision of the munici- 
pal ordinance.*® Or suit may be brought in a court of competent 
jurisdiction to enjoin enforcement of the unreasonable rates.*° 


Further, it is within the power of the Public Utilities Com- 
mission to revise an ordinance which requires extension of the 
distribution system,*' improvement of street railway rails or facil- 
ities,*? improvement of waterworks,** or which grants an inde- 
terminate permit,®** that is, a permit which allows operation for 
an indeterminate period, until such time as the municipality shall 
exercise its right to purchase the property of the utility, and in 
such case, even where there is a stipulated price.™ 


It is difficult to contend effectively that the power of the munic- 
ipality to regulate public utilities has been much enlarged under 
the provisions of Article XVIII. The pre-Home Rule limitations 





*“OuIO GEN. Cope §§ 614-44. See Local Telephone Co. v. Cranberry 
Mutual Telephone Co., 102 Ohio St. 524, 133 N.E. 527 (1921). 

"OHIO GEN. CODE § 614-44. 

“Cleveland Telephone Co. v. Cleveland, 98 Ohio St. 358, 121 N.E. 701 
(1918). 

"Ibid. On10 Const. Art. XVIII, § 3. 

“Cincinnati v. Public Utilities Commission, 98 Ohio St. 320, 121 N.E. 
688 (1918). 

"Onto GEN. CovE § 614-44. 

“United Fuel Gas Co. v. Ironton, 107 Ohio St. 173, 140 N.E. 884 (1923); 
New Lexington v. Ohio Fuel Supply Co., 24 Ohio C.C. (N.S.) 537, 27 Ohio 
C.D. 678 (1913). 

“OHIO GEN. CODE § 614-51. 

“OHIO GEN. CODE § 3812-2. 
®OnIO GEN. CODE § 1255 et seq. 

“OunIO GEN. CODE § 4000-1 through § 4000-15. 
“Ibid, 
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imposed by the legislature have been continued in effect.°* The 
effect of the Home Rule Amendment in this field has been to se- 
cure these powers to the municipalities free of the danger of com- 
plete destruction by legislative enactment, but there has been no 
enlargement over powers as they existed prior to the adoption of 
the amendment insofar as regulation is concerned, with the ex- 
ception of such local police powers, granted under Article XVIII, 
Section 3, as may be classified as regulatory powers. 

The great majority of the cases involving appeal from munic- 
ipal ordinances as being unreasonable have resulted in revision 
and modification of the ordinances in question by the Public Util- 
ities Commission.*’ It has been argued that this indicates a pro- 
tection by the commission of the privately-owned public utilities 
from local prejudices and antagonisms. This conclusion paints a 
disturbing picture of the relationship between the municipalities 
and the utilities, and raises doubt as to the wisdom of extended 
municipal contracting and regulating authority. On the other hand, 
the result quite conceivably may depend upon an honest trait of 
utility-mindedness on the part of the commission. Certainly such 
an explanation is not an impossibility under the circumstances. 

It seems clear that municipally-owned property, although 
classed as a public utility, is subject to real and personal property 





“OHIO GEN. CODE §§ 614-44 et seq, 3959, 3982, 3983, 4000-1 et seq. 
United Fuel Gas Co. v. Ironton, 107 Ohio St. 173, 140 N.E. 884 (1923); 
Cincinnati v. Public Utilities Commission, 91 Ohio St. 331, 110 N.E. 461 
(1915). Cincinnati v. Roettinger, 105 Ohio St. 145, 137 N.E. 6 (1922), held 
that statutory limitation over the disposition of surplus revenue was not 
such control on the conduct or operation of the municipal waterworks as 
to be invalidated by Art. XVIII of the constitution. On the theory that 
income from municipal utilities over and above the cost of supplying the 
service or products is classifiable as tax revenue, the court further held 
that in §§ 4, 5 and 6 of Art. XVIII there was no implication that munici- 
palities have full authority over rates and charges as such implied authority 
would render meaningless all limitations on taxation. It is argued that the 
retention of legislative control over the disposition of surplus depends then 
on § 13 of Art. XVIII. The retention of other regulatory powers is sought 
to be justified as an exercise of the state police power, and included among 
the “general powers” with which, by the provisions of § 3, Art. XVIII, 
municipal ordinances are not to be in conflict. This retention acts as an 
indirect, but very real limitation upon the rate-fixing and regulatory 
powers of the municipality. How broad, then, is the grant of §§ 4, 5 and 6 
of Art. XVIII? It would seem that to follow the theory of the court to its 
logical conclusion would lead inevitably to the result that the legislature 
might thoroughly emasculate the power of the municipality to acquire and 
construct utilities by forcing it to submit to confiscatory rates, and the 
power to contract with a private utility, by hamstringing the municipality’s 
powers of regulation over the utility with which it contracts. For a dis- 
cussion of the legislature’s regulatory powers over the disposition of sur- 
plus, see infra, page 149. 

33 Ouro JurR., Title, Public Utilities, § 187. 
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taxes in Ohio, unless specifically exempted, as are waterworks,” 
or unless used exclusively for public purposes.*® Ohio General Code 
Section 5351 states that “public property used for a public purpose” 
shall be exempt, but includes no requirement as to the exclusive- 
ness of the purpose. But the Supreme Court of Ohio has twice held 
that the requirement of exclusiveness is implicit;”° that in the op- 
eration of a transportation system which has shown a clear profit, 
the municipality is operating in a proprietary, as distinguished 
from a governmental capacity, and that both real and personal 
property incident to the operation are taxable. The court draws 
heavily on the constitutional provision authorizing the legislature 
to exempt real property that is used exclusively for public pur- 
poses,” and carries that restriction over to apply to personalty by 
a rather strict construction of Section 5351. Further, there is some 
argument that the intent of the legislature is clarified by a consid- 
eration of Section 5357, which exempts waterworks property from 
taxation. Some criticism has been advanced that the distinction 
between proprietary and governmental functions has been made de- 
pendent upon the fact of profit-making. This, critics claim, puts 
a premium on inefficiency, and renders the municipally-owned 
utility which operates at a loss exempt from taxation. The court 
has not been squarely faced with the question. The decided cases 
have determined merely that Section 5351 must be interpreted 
to read “public property used exclusively for a public purpose” is 
exempt from taxation, and that the real and personal property of 
municipally-owned, profit-making rapid transit lines do not fall 
within such exemption. In the Cleveland Railway case,”* it was 
forcefully contended by the counsel for the utility that the primary 
purpose of the railway was to furnish efficient transportation for 
the inhabitants of Cleveland, that such purpose was controlling, 
that the municipally-owned utility was entitled to incidental profit, 
without such profit making the public property liable to taxes. 
The court denied the contention, and was apparently satisfied to 
rest its decision on the proprietary capacity theory. It is interesting 
to note that the Supreme Court of Arkansas, faced with an inter- 
pretation of a constitutional provision which read in part “public 
property used exclusively for public purposes” stated: “[the 
phrase] must be given a practical construction and so used means 





“OHIO GEN. CODE § 5357. 

~Zangerle v. Cleveland, 145 Ohio St. 347, 61 N.E.2d 720 (1945). 

“Ibid. City of Shaker Heights v. Zangerle, 148 Ohio St. 361, 74 N.E.2d 
318 (1947). 

™OnIo Const. Art. XII, § 2. 

™Zangerle v. Cleveland, 145 Ohio St. 347, 61 N.E.2d 720 (1945). 
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‘substantially all’ or ‘for the greater part.’”’* The cases may be 
distinguished on the facts, since the Arkansas case was not con- 
cerned primarily with a tax exemption problem, but rather with 
a dispute concerning sale of surplus products by the utility. In any 
event, the law in Ohio seems well settled as to tax exemption of 
municipally-owned public utilities acquired by virtue of the pro- 
visions of Article XVIII. Unless the real and personal property 
can be shown to be used exclusively for a public purpose, or un- 
less it be specifically exempted by the legislature, there is no 
exemption from property taxes. 

The municipally-owned public utility is ordinarily financed 
by bond issue. Article XVIII, Section 12 provides that financing 
bonds which exceed the municipal debt limit may be secured 
by the revenue and property of the utility, but not by the general 
credit of the municipality.** Mortgage revenue bonds are the com- 
mon media for financing municipal utilities. 

The rates and charges exacted by a municipal utility for its 
service or product are not taxes.”* They are the price exacted for 
the product or service."* The normal necessary drains upon the 
revenues derived from the rates and charges of the municipally- 
owned utility include the current operating costs, payment of in- 
terest on the mortgage revenue bonds, and reduction of the bonded 
indebtedness. If, after the normal charges against the revenue 
have been made, there remains a surplus, certain provisions of the 
Ohio General Code have prescribed a disposition of such surplus.” 
Prior to the adoption of the amendment, the pertinent statutes 
limited the disposition to improvement of and addition to the utility 
in question. Subsequent to the adoption of the amendment, and in 
the absence of express statutory limitation, it was initially held 
that such surplus, derived from revenue as distinguished from 
taxes, was not within the purview of Ohio General Code Section 
5625-13a, which permitted transfer by the municipality of funds 
under its control to other funds, on the theory that such statute, 
being within the tax sections, pertained only to tax revenue.”* 

That decision soon was modified insofar as the court had dis- 
tinguished between tax revenues and those derived from other 
sources, and the court upheld the transfer of the surplus from an 
electric plant to a general fund under the authority contained in 


*Yoes v. City of Fort Smith, 207 Ark. 694, 182 S.W.2d 683 (1944), inter- 
preting ARK. ConstT., Art. XVI, § 5. Accord, County of Anoka v. City of 
St. Paul, 194 Minn. 554, 261 N.W. 588 (1935). 

“Onto Const. Art. VIII, § 12. 

“Lakewocd v. Rees, 132 Ohio St. 399, 8 N.E.2d 250 (1937). 

"Ibid. City of Shaker Heights v. Zangerle, 148 Ohio St. 361, 74 N.E.2d 
318 (1947). 

"OHIO GEN. CopE §§ 400-26, 3959. 
“Lakewood v. Rees, 132 Ohio St. 399, 8 N.E.2d 250 (1937). 
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Section 5625-13a.°* The cases may be distinguished on the facts, 
since the previous decision concerned surplus from a waterworks, 
the surplus of which is controlled by the provisions of Ohio Gen- 
eral Code Sections 3959 and 3960. The later decision seems to be 
authority for the proposition that a municipality may support its 
less profitable activities with the surplus revenues of other more 
profitable utilities, except waterworks.*° 


When a municipally-owned utility produces an amount of 
product greater than that needed within the municipality, the 
question of disposition of surplus arises. Sale of surplus products 
of such utilities is allowed in all states except Missouri.** There, 
the constitutional and legislative provisions concerning utilities 
fail to provide for extra-territorial sales, and the courts have re- 
fused to find an implied power in the municipalities to sell to out- 
lying areas.*? 

The majority rule seems to be in accord with the Missouri 
holding, but later cases indicate that the minority rule is gaining 





“City of Niles v. Union Ice Corp., 133 Ohio St. 169, 12 N.E.2d 483 
(1938). 

“The courts’ recognition of the retention by the legislature of certain 
regulatory powers has already been discussed at length hereinbefore (see 
note 66 supra). In Ellis v. Urner, 29 Ohio Op. 553, 15 Ohio Supp. 72 (1944), 
the court specifically stated that § 3959, Ohio General Code, was an excep- 
tion to the general fund transfer statutes. The court has been zealous in 
preserving this exception, even when the waterworks surplus was sought 
to be applied to related and dependent expenditures such as sewage dis- 
posal facilities, as in Hartwig Realty Co. v. Cleveland, 128 Ohio St. 583, 
192 N.E. 880 (1934), and fire hydrants, as in Alcorn v. Deckebach, 31 Ohio 
App. 142, 166 N.E. 597 (1928). Contra, Johnson v. Dermott, 189 Ark. 830, 
75 S.W.2d 243 (1934); City of Harrison v. Braswell, 209 Ark. 1094, 
194 S.W.2d 12 (1946); Guthrie v. City of Mesa, 47 Ariz. 336, 56 P. 2d 
655 (1936). Other than surplus waterworks revenue, there would seem 
to be no difficulty in, Ohio barring the free transfer of any municipal 
utility surplus to any municipal fund. Onto Gen. Cope § 5625-13a. 

The source of the legislature’s power to prescribe the disposition of 
surplus revenues is difficult to define. In Cincinnati v. Roettinger, 105 
Ohio St. 145, 137 N.E. 6 (1922), the court adopts a theory that revolves 
around the possibility that, by charging excess rates, and transferring an 
abormal surplus to the general municipal funds, such surplus becomes, in 
effect, a left-handed tax, whereby the normally tax-borne governmental 
expenses are a burden instead on the utility-buyers. It is conceded that 
such an evasion of the legislature’s admitted control of municipal taxing 
power should be subject to limitation in some form, but the view presently 
expounded by the Ohio courts denies, in effect, the right of the municipality 
to a fair return, if it should be the desire of the legislature thus to limit 
the rates and charges. 

" Taylor v. Dimmitt, 336 Mo. 330, 78 S.W.2d 841 (1935). 

Reese, State Regulation of Municipality Owned Electric Utilities, 7 
GEo. WasH. L. REv. 557 (1939). 
“Taylor v. Dimmitt, supra, note 81. 
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strength. That is to say, there is a tendency to imply a power in 
the municipality to sell the surplus products of its utilities to out- 
lying territories.** But there is still a reluctance to aliow the munic- 
ipalities, in the absence of express statutory authority, to extend 
the facilities of its utilities beyond its corporate limits. 

By constitutional provision in Ohio, municipalities may sell 
the surplus products of their utilities, including transportation 
service, to outsiders. However, such sale may not exceed 50% of 
the “total service or product supplied by such utility within the 
municipality.’”** 

Determination of the amount saleable as surplus has been liti- 
gated in Ohio in a transportation case.*® Where a village which had 
5 buses, making 25 daily round trips for its inhabitants, added 2 
buses and 10 round trips, it was held not to have violated the 50 
percent rule. The court discarded the mileage test and the number 
of passengers test in determining the amount of service used by 
the inhabitants of the village, and said that the amount of equip- 
ment and facilities plus the human agencies reasonably required 
to operate them, constitute public utility service. 

It is submitted that the test is too broad in cases involving 
transportation, and that its use in a case involving electricity, gas, 
or water, might serve only to cloud the issue. Under the literal 
interpretation of the syllabus of the case, a municipality could en- 
large its transportation facilities to include an area of very great 
size. It is conceded that in cases concerned with sale of surplus 
electricity, water or gas, the product is more easily measured, and 
that, therefore, the problem is less likely to arise. 

In any event, the law is clearly settled in Ohio that the munic- 
ipal utility may not only sell its product beyond the corporate 
limits of the municipality, but that it also may extend its facilities 
beyond the corporate limits, subject only to the limitation of Ar- 
ticle XVIII, Section 6 of the Constitution of Ohio.** 


Burton Stevenson 
Robert W. Minor 





"98 A.L.R. 1001. 
“Onto Const. Art. XVIII, § 6. 
“Southwestern Bus Co. v. Village of North Olmstead, 41 Ohio App. 
525, 181 N.E. 491 (1932). 
“Miller v. Orrville, 48 Ohio App. 87, 192 N.E. 474 (1934). 
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The Power of Ohio Municipalities to Enact 
Private Law 


The purpose of this comment is to determine whether home 
rule municipalities in Ohio have invaded the private law area, 
and if so, through what constitutional provisions and to what ex- 
tent. It is the generally accepted theory that in the absence of an 
express grant to the municipalities the power to enact private law’ 
rests with the state. The idea is so firmly entrenched it may be re- 
garded as unwritten constitutional law.’ 

The general grant of legislative power under the Home Rule 
Amendment of the Ohio Constitution is contained in Article XVIII, 
Section 3, set forth herewith: 

“Municipalities shall have authority to exercise all 
powers of local self-government and to adopt and enforce 
within their limits such local police, sanitary and other 
= regulations, as are not in conflict with general 
aws. 

It should be noted that the above section contains two separate 
and distinct grants to the municipality, one absolute in terms which 
is supreme in regard to state legislation, and the other limited by 
the phrase, “not in conflict with general laws.”* It also should be 
noted that the term “conflict” has been interpreted to mean the 
situation where an ordinance permits or licenses that which the 
statute forbids and vice versa.* “General law” has been interpreted 
to mean a statute or legislation enacted by the general assembly.° 

If municipal corporations legislate in the private law area 
the power to do so either must be inherent or derived from the 
state constitution and, more specifically, from the Home Rule 
Amendment. Although the inherent power theory occasionally has 
been espoused, Ohio, along with the overwhelming majority of 
states, has rejected it. Ohio municipalities derive all their powers 
of local self-government directly from the constitution.” 





+, . all that part of the law which is administered between citizen 
and citizen, or which is concerned with the definition, regulation, and en- 
forcement of rights in cases where both the person in whom the right 
inheres and the person upon whom the obligation is incident are private 
individuals.” Biack, LAw Dictionary 1419 (3d ed. 1933). 

* FREUND, LEGISLATIVE REGULATION § 7 (1932). 

* See State ex rel. City of Toledo v. Lynch, 88 Ohio St. 71, 136, 102 
N.E. 670, 684 (1913) (dissenting opinion). 

“Village of Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 (1923). 

*Leis v. The Cleveland Railway Co., 101 Ohio St. 162, 128 N.E. 73 
(1920). 

*State ex rel. City of Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 
(1913). 

"Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 140 N.E. 595 
(1923). 
































1948] COMMENTS 153 


Since the power is a constitutional grant, our attention is 
directed to Article XVIII, Section 3, and its two grants of power. 
If private law has been enacted it must be pursuant to the power 
under one of these grants.* It would seem that the source of the 
power is not found in the first of these grants because of the fol- 
lowing considerations. 

It is apparent that in view of practical social and economic 
considerations uniform law in a geographical territory as wide 
as possible is most desirable. Technological developments in the 
field of communication and transportation make it desirable, if 
not imperative, that the citizenry of a nation move and trans- 
act business with such degree of certainty that whatever they do 
and wherever they may be, the “rules of the game” are the same, 
or at least not widely divergent. It takes no imagination to forsee 
the results if each hamlet and village had the power to determine 
under what conditions a contract would be valid. 

From a purely pragmatic viewpoint, a system of jurisprudence 
under which the various laws of several sovereigns are interpreted 
and enforced by the instrumentalities of another sovereign poses 
practical considerations of expediency and justice, the magnitude 
of which only can be conjectural. At the minimum such a system 
would be calculated to aggravate the problems of an already over- 
burdened judiciary. 

It is believed that the legislative power devolved upon the 
municipal corporation under the grant of “all powers of local 
self-government” embraces only the power of local organization 
and administration. It does not include the power to enact law 
governing ordinary civil relations.° 

If, then, the source of municipalities’ power to enact private 
law does not lie in the powers of local self-government, it would 
seem that it must come, if at all, from the limited grant of power 
“to adopt and enforce within their limits such local police, sani- 
tary and other similar regulations, as are not in conflict with gen- 
eral laws.” From an examination of the cases dealing with the 
grant, it is manifest that municipalities legitimately can enact 
legislation having an indirect impact of great force upon the area 
of private law. For example, an ordinance enacted by the city of 
Cleveland was permitted to stand although it regulated the maxi- 
mum number of hours employees were permitted to work when 
engaged in public works.'’® A greater impact upon private rights 
is apparent in the area of zoning regulations where private rights 
are restricted as to the use of property and violations may be en- 





®*The possibility of enactment of private law under OxnIo Const. Art. 
XVIII, § 4 is discussed in a subsequent paragraph. 
*Fordham, Local Government, 9 La. Munic. Rev. 40 (1946). 
* Stange v. Cleveland, 94 Ohio St. 377, 114 N.E. 261 (1916). 
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joined." In another case, a taxicab owner was required to post 
a liability bond as a condition precedent to operation of his cab 
upon the streets of the city..* Examples are numerous wherein 
the violation of a local traffic ordinance has been held to be neg- 
ligence per se.'* It is apparent that a reasonable and non-arbitrary 
police regulation validly enacted by a municipality may affect 
the rights of a private individual and still not fall within the cate- 
gory of private law in the sense in which it is used herein."* 

A municipality operating a public utility under the authority 
granted in Article XVIII, Section 4, may affect rights of a private 
individual to a limited extent. It has been held that a property 
owner may be liable under authority of an ordinance for his 
tenant’s water bill. The liability may be enforced through court 
action and/or denial of further service to the property. A lien will 
not attach to the property under authority of the ordinance.'* It 
is apparent that again we have impact upon but not the enact- 
ment of private law. 

The above analysis would appear to indicate that there is no 
area in which the enactment of private law is contemplated. How- 
ever, in the case of Leis v. Cleveland Ry. Co."* the city of Cleveland 
adopted an ordinance requiring the motormen of streetcars op- 
erated within the city to exercise all possible care. The plaintiff 
was injured by a streetcar operated by an agent of the defendant 
company and the trial court found the defendant liable by holding 
it to the standard of care established by the ordinance. The su- 
preme court affirmed the decision on the ground that the ordinance 
was a reasonable police regulation, was applicable only within the 
city and was not in conflict with general law since no statute had 
been passed by the general assembly establishing a standard of 
care for streetcar operators. The common law standard of care was 
held not to be a general law in the sense that the term was used 
in Article XVIII, Section 3. Private law here was enacted by the 
city since the ordinance not only established a standard of care 
in an action between two individuals but also, in this particular 
case, allowed a recovery which would not have been possible un- 
der the common law standard of care. The court in its opinion 
did not discuss this aspect of the case but based the decision on the 
grounds already stated. 





4 Pritz v. Messer, 112 Ohio St. 628, 149 N.E. 30 (1925). 
™State ex rel. McBride v. Deckebach, 117 Ohio St. 227, 157 N.E. 758 


(1927). 
* Patton v. Pennsylvania R. R., 136 Ohio St. 159, 16 Ohio Op. 114, 


24 N.E.2d 597 (1939). 
“Fordham, supra note 9, at 40. 
“Pfau v. Cincinnati, 142 Ohio St. 101, 50 N.E.2d 172 (1943). 
* 101 Ohio St. 162, 128 N.E. 73 (1920). 
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In contrast, in Wilson v. East Cleveland'* the court held in- 
valid an attempted regulation of private law by the city. The gen- 
eral assembly by General Code Section 3714 imposed a liability on 
municipalities for breach of the duty of maintaining their streets 
in a safe condition. The city charter contained a provision that 
required any person bringing a suit against the city under Section 
3714 to give written notice of the claim within thirty days after 
the cause of action accrued. The court stated that failure to com- 
ply with the charter provision would result in a waiver to the right 
of the cause of action and that such a condition precedent was in- 
valid as being in conflict with general law since the statute im- 
posing the liability did not prescribe such a condition for the 
attaching of the liability. To reach this result it was necessary for 
the court to expand the meaning of conflict as defined in the Ohio 
cases dealing with the Home Rule Amendment.'* Again, the court 
did not discuss the effect of the ordinance upon private law. Con- 
ceivably, the court could have based its decision upon the munic- 
ipality’s lack of power to enact private law if such power, is, in 
fact, lacking. 

The case of Carnabuci v. City of Norwalk’® presents another 
interesting facet of the problem. A zoning ordinance was adopted 
by the city and put into effect in 1938. In 1941 the defendant ap- 
plied to the State Department of Liquor Control for a permit to 
manufacture wine at her residence which was located in a zoned 
residential district, a fact stated in the application. The Depart- 
ment of Liquor Control issued the permit. Thus, a permit issued 
under the authority of a valid general law authorized the doing 
of an act which was prohibited by an ordinance of the city. It 
should be noted that zoning is an exercise of the police power. The 
court split 2-1, the majority saying: 

“The power and authority of the city to enact the ordi- 
nance is at least commensurate with that of the Depart- 
ment of Liquor Control to issue the permit, and it and the 
city must take cognizance of the lawful exercise of the 
power and authority possessed by the other.” 

The dissenting judge stated flatly that there was a direct con- 
flict and that the ordinance must fall. 

In all probability Ohio municipalities under the Home Rule 
Amendment have not been granted the authority to enact private 
law but thus far this question has never been authoritatively de- 
cided. Admitting the soundness of the Leis case, it would appear 





7121 Ohio St. 253, 167 N.E. 892 (1929). 
* Village of Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 (1923); 
Wilson v. Zanesville, 130 Ohio St. 286, 199 N.E. 187 (1935), overruled on 
other grounds, Cincinnati v. Correll, 141 Ohio St. 535, 49 N.E.2d 412 (1943). 
*70 Ohio App. 429, 46 N.E.2d 773 (1942). 
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that the court has created an area in which municipalities may 
conceivably enact private law. This would seem to follow from 
the fact that general law as defined by the court does not include 
the common law of the state. Conceding that municipalities ex- 
pressly must be granted the power to enact private law, we are 
faced with the anomalous situation in which the court has given by 
implication an express grant of this power by the definition of 
general law. Thus, the phrase in the constitution is interpreted to 
read, “to adopt and enforce . . . regulations as are not in conflict 
with laws passed by the general assembly.” Therefore private law 
which is in the realm of the police power will stand even though 
in conflict with common law. It should be noted that general law 
as usually construed includes common law, and therefore, this field 
is not open to municipalities in other states.*° Room for further 
speculation is presented by the holding in the Carnabuci case. The 
divided court there upheld a regulation which was in direct conflict 
with state law. The regulation was in the field of zoning, which we 
have classed 2s having impact upon private law, but the rationale 
used by the court would be equally valid in other fields of municipal 
endeavor and could be, under the authority of the Leis case, ex- 
tended to the field of private law. 

In conclusion, it would seem that a salutary result has been 
achieved. The areas in which it is possible to enact private law are 
confined to (a) legislation under the police power which changes 
only the common law, and (b) that area created by the court’s 
extension or restriction of the term “conflict”.2* Thus, the only 
municipal legislation that could invade the field of private law 
would be such as was vital to the welfare of the municipality and 
not inimical to the interests of the state. Any municipal ordinance 
not conforming to these requirements could be nullified by the state 
legislature acting in the common law field or by the state courts in 
applying the term “conflict” to a set of facts. Sharply defined lines 
seldom can be drawn in the fields of government. The areas created 
serve a very real purpose in minimizing the unavoidable friction 
between state and city governments. 

W. P. Davidson 
J. F. Shumaker 





” FREUND, op. cit. supra, note 2, § 7. 
™ Wilson v. East Cleveland, 121 Ohio St. 253, 167 N.E. 892 (1929). 
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Appellate Jurisdiction of the Courts of Appeals 
in Ohio 

Prior to its amendment in 1944, Article IV, Section 6, of the 
Ohio Constitution read: “The Courts of Appeals shall have original 
jurisdiction in quo warranto, mandamus, habeas corpus, prohibition 
and procedendo, and appellate jurisdiction in the trial of chancery 
cases, and to review, affirm, modify, or reverse the judgments of the 
Courts of Common Pleas, Superior Courts and other courts of rec- 
ord within the district as may be provided by law. . .” As amended, 
the constitution reads: “The Court of Appeals shall have original 
jurisdiction in quo warranto, mandamus, habeas corpus, prohibition 
and procedendo, and such jurisdiction as may be provided by law 
to review, affirm, modify, set aside, or reverse judgments or final 
orders of boards, commissions, officers, or tribunals and courts of 
record inferior to the Court of Appeals within the district. . . All 
laws now in force, not inconsistent herewith, shall continue in 
force until amended or repealed; .. .” 


To implement the amendment, the Judicial Council advised the 
General Assembly that the amended Article IV, Section 6, was not 
self-executing and that the General Assembly was vested with the 
authority to designate the kinds of cases in which there could be a 
trial de novo in the Courts of Appeals and to provide generally for 
the jurisdiction of the Court. 


The 96th General Assembly, however, did not enact a statute 
establishing the appellate jurisdiction of the Courts of Appeals and 
a number of the courts decided that since the General Assembly had 
not acted to define their jurisdiction, they no longer had appellate 
jurisdiction in the trial of chancery cases and therefore no right to 
hear the case de novo.! On December 18, 1946, the Supreme Court 
of Ohio had the jurisdictional question squarely presented in 
Youngstown Municipal Ry. v. City of Youngstown.? In that case an 
action was instituted in the Court of Common Pleas by the Youngs- 
town Municipal Railway Company to enjoin the city of Youngstown 
from levying and collecting a local ordinance-imposed license tax 
upon the operation of trackless trolleys on the public streets of 
Youngstown. The Common Pleas Court rendered a decree in favor 
of the defendants after finding the tax valid. The Youngstown Rail- 
way Company then appealed to the Court of Appeals on questions 
of law and fact, whereupon the court held that the 1944 Amendment 
to Article IV, Section 6, terminated the Courts of Appeals’ appellate 
jurisdiction in the trial of chancery cases and that the appeal then 





* Youngstown Municipal Ry. v. City of Youngstown, Ohio App. (un- 
reported). Sicker v. Powers, 74 N.E.2d 638 (Ohio App. 1946). 
* 147 Ohio St. 221, 70 N.E.2d 649 (1946). 
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pending before the court as a chancery case should be dismissed. 
An appeal was then prosecuted to the Ohio Supreme Court which 
held that the Ohio Constitution as amended empowers the General 
Assembly to establish the appellate jurisdiction of the Court of 
Appeals, but until action be taken by the legislative body, the 
appellate jurisdiction remains as it was before the constitutional 
amendment. The judgment of the Court of Appeals was reversed 
and the cause remanded for a trial de novo. 

Ohio’s courts exist by virtue of constitutional provision, but 
their jurisdiction was, prior to 1912, established by the legislature. 
The Ohio Constitution of 1802 established a Court of Common Pleas 
and a Supreme Court. The provisions were to the effect that the 
Supreme Court should have original and appellate jurisdiction 
“both in common law and chancery, in such cases as shall be di- 
rected by law.”® 

In 1851, the Ohio Constitution created the District Court and 
that court was given “such appellate jurisdiction as may be provided 
by law.” Section 12 provided that “district courts, shall, in their 
respective counties, be the successors of the present supreme 
court.’* In exercising the power thus given by Article IV, Section 
6, of the constitution, the legislature on March 23, 1852 provided 
that appeals from “final judgments in civil cases at law, decrees 
in chancery” in the Common Pleas Courts and Superior Courts 
should be made to the District Court.° 

By the Code of Civil procedure adopted in 1853, law and equity 
were fused into a single system. Before the adoption of the Code, 
issues of fact in equity cases were tried by the court, but upon the 
fusion of law and equity in 1853, the following provision, which is 
now Ohio General Code Section 11379, was adopted and provided: 
“Issues of fact arising in actions for the recovery of money only, 
or specific real or personal property, shall be tried by a jury, unless 
a jury trial be waived, or a reference be ordered as hereinafter pro- 
vided.’”* Prior to 1853 the trial of issues of fact in equity cases was, 
of course, for the court and on appeal, a second trial was permitted 
because of the absence of a jury trial. Judge Nichols in referring 
to the principle of one trial and one review, stated in Wagner v. 





* Onto Const. Art. III, §§ 1, 2 (1802). 

“Reference to the “present supreme court” relates to the two judges on 
the circuit as distinguished from the Supreme Court in banc sitting in 
Columbus. Webster v. State, 43 Ohio St. 696, 699, 4 N.E. 92, 94 (1885). 

*50 Ohio Laws 93. 

*51 Ohio Laws 57, § 263. See Wall v. Dayton Federation Co., 121 Ohio 
St. 334, 168 N.E. 847 (1929); Chapman v. Lee, 45 Ohio St. 356, 13 N.E. 736 
(1887); Lange v. Lange, 69 Ohio St. 346, 69 N.E. 611 (1904); Fisher v. 
Bower, 79 Ohio St. 248, 87 N.E. 256 (1909); Gunsaullus v. Pettit, 40 Ohio St. 
27, 17 N.E. 231 (1888). Contra: Swanson v. Alworth, 168 Minn. 84, 209 
N.W. 907 (1926). 
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Armstrong: “This principle had its inception in the purpose of 
limiting to one review cases which had been tried by juries, where 
not only the trial judge, but twelve citizens of the state sitting as a 
jury, had determined the rights of the parties. In cases where one 
man sitting as a court of equity has determined the issues, it is 
only substantial justice that a de novo hearing be had.” In accord 
with this principle on April 12, 1858, the Act of March 23, 1852 was 
amended and appeals were permitted from the Court of Common 
Pleas to the District Court from all final judgments, orders or de- 
crees in civil actions in which the parties did not have the right to 
demand a trial by jury.’ Under this procedure if a right to a trial 
by jury existed, a second trial of the facts in the appellate court 
would not result even if the case were equitable in nature, for if 
the right to the trial by jury existed, the right to appeal was barred 
by the statute. 


The practice followed for 110 years was abandoned on Septem- 
ber 3, 1912 when the Courts of Appeals were created and Article IV, 
Section 6, of the constitution was amended.® The legislature, in at- 
tempting to continue the same practice of avoiding a trial de novo 
when the right to a jury trial existed, enacted Ohio General Code 
Section 12224 on April 29, 1913.'° The code read: “In addition to the 
cases and matters specially provided for, an appeal may be taken 
to the court of appeals by a party or other person directly affected, 
from a judgment or final order in a civil action rendered by the 
common pleas court, and of which it had original jurisdiction if the 
right to demand a jury therein did not exist... .” In Wagner v. 
Armstrong, supra, the court held that Ohio General Code Section 
12224 was unconstitutional because it attempted to enlarge the ap- 
pellate jurisdiction of the Courts of Appeals which had been fixed 
by the constitutional amendment.'! These self-executing provisions 





*93 Ohio St. 443, 460, 113 N.E. 397, 401 (1916). 

*55 Ohio Laws 82. This section was amended in 65 Ohio Laws 211, but 
was not changed materially insofar as it related: to appellate jurisdiction. 
The constitution was amended on October 9, 1883 and the Circuit Court 
succeeded the District Court with “such appellate jurisdiction as may be 
provided by law.” Such law was passed on February 7, 1885 by the General 
Assembly as follows: “An appeal may be taken to the circuit court by a 
party or other person directly affected, from a judgment or final order in 
a civil action rendered by the common pleas court, and of which it had 
original jurisdiction, if the right to demand a jury therein did not exist.” 
82 Ohio Laws 32 (Section 5226, Revised Statutes). (1896 7th ed.) 

*See opening paragraph, this comment. 

* 103 Ohio Laws 429. 

*Cf. Cincinnati Polyclinic v. Balch, 92 Ohio St. 415, 111 N.E. 159 (1915). 
Appellate procedure, however, was not fixed by the constitution and the 
General Assembly enacted the Appellate Procedure Act effective January 
1, 1936. 116 Ohio Laws 104; Realty Co. v. Cleveland, 140 Ohio St. 432, 45 
N.E. 2d 209 (1942); Barnes v. Christy, 102 Ohio St. 160, 131 N.E. 352 (1921). 
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in the constitution were the first in the history of the state of Ohio 
relative to the subject of appellate jurisdiction.’ 

After the 1912 amendment, Ohio General Code Section 11379, of 
course, remained in effect so that if the relief sought was a judg- 
ment for money only, a right to a jury trial existed. At the same 
time, Article IV, Section 6, of the constitution allowed an appeal in 
“chancery cases.” According to the decision in the Youngstown 
Municipal Railway case, supra, this appellate jurisdiction remained 
intact, notwithstanding the 1944 constitutional amendment to 
Article IV, Section 6, omitted the words “chancery cases.” The law 
today stands as before the 1944 amendment and upon examination 
of that law, an anomaly may be found. This anomaly violates the 
principle of one trial and one review expounded by Judge Nichols 
in Wagner v. Armstrong. The anomaly is well stated in Ire- 
land v. Cheney'* when Judge Williams comments that, “Many cases 
formerly not appealable because they were actions for money only 
and triable to a jury within the meaning of Sections 5130 and 5226, 
Revised Statutes, are now appealable because they are chancery 
cases.” Therefore under the doctrine enunciated in the Youngstown 
Municipal Railway case, a jury trial may be had if the action 
is for money only and a retrial on appeal might also be had in the 
same action if the case were a “chancery case,” that is, one which 
prior to 1853, would have fallen within the jurisdiction of equity." 
This may be illustrated by the Gunsaullus case,“ in which the pri- 
mary relief sought was a money judgment, but the case was of an 
equitable nature and but for the bar of Section 5226, would have 
been appealable. As Section 5226 no longer is in effect, it is now 
possible to have cases in which a jury trial may be had in the 
lower court and a trial de novo on appeal.’* In Ireland v. Cheney, 
supra, Judge Williams further illustrates this possibility in cases of 
equitable subrogation and contribution. 

Was this anomaly in the minds of the framers of the amend- 
ment in 1912 or of the Judicial Council who proposed the 1944 
amendment? In an attempt to conform to the former practice, a 
proposal was introduced in the 1912 constitutional debates for the 
purpose of giving the Courts of Appeals jurisdiction to try de novo 
cases wherein the right to a jury trial did not exist.’ This proposal 
was tabled.'* If this proposal had been adopted, the anomaly would 





#1 Onto Jur., “Historical Introduction,” Clarence B. Laylin, Esq. 

* 129 Ohio St. 527, 196 N.E. 267 (1935). 

“Wagner v. Armstrong, supra, note 7. 

* Gunsaullus v. Pettit, 46 Ohio St. 27, 17 N.E. 231 (1888). 

* Bayly, Motion for New Trial and Time for Appeal, 7 Onro Sr. L. J. 
293, 303, n.25 (1941). 

* Constitutional Convention of Ohio (1912), Proceedings and Debates, 
Vol. II, p. 1147. 
*TI id. at 1157. 
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never have arisen because an appeal could not have been effected 
in cases where a right to a jury trial existed in the lower court. The 
matter was brought up again during the convention and the lan- 
guage found in the constitution as amended in 1912 was inserted.’® 
This language gave the right to an appeal in those cases termed 
“chancery cases.” The convention at the time of the introduction 
of this language was under the impression that the phrase “ap- 
pellate jurisdiction in the trial of chancery cases” limited the right 
of appeal to chancery cases in which the right to a jury trial did 
not exist below.*® The original proposal had been voted down evi- 
dently because of a’ misapprehension as to its meaning.” If the 
intent of the convention had been strictly followed, a trial de novo 
would have existed only in those chancery cases in which there 
had been no right to a jury trial below. Judge Nichols in Wagner v. 
Armstrong seemingly did nct follow the intent of the con- 
vention as he concluded that appeals would be had in all “chancery 
cases” even though a right to a trial by jury existed below. As a 
result of Judge Nichols’ holding, an anomalous situation could re- 
sult, an appeal in a chancery case in which the right to a jury trial 
existed below.”? The convention had the anomaly in mind but 
failed adequately to provide against it. 


To ascertain whether the sponsors of the 1944 amendment had 
this anomaly in mind it is necessary to examine the “objective foot- 
prints” left by the sponsors so that the “intent” of the amendment 
may be discovered. “If the legislative intent has meaning for the 
interpretive process it means not a collection of subjective wishes, 
hopes and prejudices of individuals, but rather the objective foot- 
prints left on the trail of legislative enactment.”** Applying this 
same principle to constitutional interpretation, we may turn to the 
statement issued by the sponsors of the 1944 amendment in hopes 
of finding an objective pattern indicating the purpose of the amend- 
ment. The statement is not one of great clarity. It does state that 
confusion has arisen from the 1912 amendment conferring appellate 
jurisdiction in chancery cases on the Courts of Appeals. This con- 
fusion emanates from the attempted categorization of “chancery 
cases.” The statement indicates that the General Assembly will be 
given power to designate the type of cases in which an appeal will 
lie, and therefore the problem of categorization is left to the legis- 
lature, not to the courts. It further states, “This amendment does 





* TI id. at 1827. 

* II id. at 1829. 

* Ibid. 

*™The irony of the situation is that such an interpretation violates the 
principles stated at the close of the opinion and previously quoted herein. 

"2 SUTHERLAND, STATUTORY CONSTRUCTION § 4506, (3rd ed., Horack, 
1943). 
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not eliminate the trial de novo. It places the procedure where it 
wag before the amendment of the constitution in 1912.” Again, it 
indicates, “The right to trial de novo in cases in which no right of 
trial by jury existed was an integral part of the jurisprudence of 
Ohio for more than sixty years.” At this point it would seem that 
the sponsors were very much in favor of the appellate procedure 
existing before 1912 which barred the anomalous right to appeal in 
cases wherein the right to a jury existed, but it is difficult to see 
from the statement that the sponsors had the elimination of the 
anomaly objectively in mind in sponsoring the amendment. It is 
also difficult to determine why the sponsors mentioned the elimina- 
tion of the phrase “appellate jurisdiction in the trial of chancery 
cases,” if they did not believe that such elimination would have an 
immediate legal consequence upon the amendment. Yet the state- 
ment indicates that the trial de novo is not eliminated and pro- 
cedure is the same as that existing prior to 1912. Just how the 
amendment places procedure as it was before 1912 is also difficult 
to determine. The footprint of the amendment’s trail of enactment 
is far from clear, insofar as elimination of the inconsistency is con- 
cerned. There is a strong indication, however, that the amendment 
was for the purpose of ridding the courts of the problem of classify- 
ing and categorizing “chancery cases.” This might well be of in- 
valuable assistance in determining the courts’ appellate jurisdiction 
after the 1944 amendment, for if the purpose was to relieve the 
courts of the task of categorizing “chancery cases” as well as giving 
the legislature that power, the courts’ appellate jurisdiction in 
“chancery cases” might well have been deemed at an end as of 
the effective date of the amendment. 

The interpretation of the 1944 amendment given in the Youngs- 
town Municipal Railway case nevertheless allows such categori- 
zation by the courts to continue, and if the sponsors of the 1944 
amendment were of the opinion that categorization of “chancery 
cases” created confusion, that confusion is still with us. So also are 
the laws that will allow a trial de novo on appeal in chancery cases 
when a jury trial by right may be had below. The Supreme Court 
placed especial emphasis in the Youngstown Municipal Railway 
case on the words “all laws now in force, not inconsistent 
herewith, shall continue in force until amended or repealed.” The 
word “laws” was used in a generic sense and hence interpreted to 
mean both statutory and constitutional law and extended to apply 
to Section 6 of Article IV, the very section that was amended. No 
authority was quoted for such an interpretation and it is somewhat 
doubtful if any could be found. It might well have been argued 
that Article IV, Section 6, prior to the amendment was inconsistent 
with the amendment, inasmuch as appellate jurisdiction in the trial 
of “chancery cases” was conferred upon the Court of Appeals be- 
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fore the amendment and by the very language of the amendment, 
the phrase “appellate jurisdiction in the trial of chancery cases” 
was omitted. This fact plus the desire of the sponsors to eliminate 
confusion caused in the attempted categorization of “chancery 
cases” by the courts might well have been a sufficient basis upon 
which the appellate jurisdiction of the Courts of Appeals could 
have been deemed at an end until legislative action again conferred 
appellate power upon the court. The inconsistency in the law and 
the confusion still reign notwithstanding the Youngstown Municipal 
Railway case, although the case defined the courts’ appellate 
jurisdiction and interpreted the 1944 amendment as a grant of legis- 
lative power whereby the confusion and inconsistency might be 
eliminated. It may well be that the decision of the court was some- 
what influenced by the desirability of the Court of Appeals’ reten- 
tion of jurisdiction, the absence of which would have also created 
confusion. 


Several bills have been formulated by the 97th General As- 
sembly (1947-48). H.B. No. 205 and Sub. H.B. No. 205 both propose 
to confer jurisdiction upon the Courts of Appeals to retry the facts 
in enumerated cases, ten in number, in which an appeal on ques- 
tions of law and fact may be had.** This enumeration of cases as 
evidenced by H.B. No. 205 and Sub. H.B. No. 205 is a method of 
circumvention rather than a direct attack on the problem, for such 
a categorization of chancery cases might not be all inclusive. Before 
the 1912 amendment to Article IV, Section 6, an appeal was allowed 
in those cases in which there was no right to a jury trial. This pro- 
cedure not only eliminated any possibility of confusion that would 
have arisen in categorization had the appeals been limited to 
“chancery cases,” but it was also consistent with the fundamental 





*Those actions which the bills categorize as appealable in the equity 
sense are actions in which the primary relief sought is: 
(1) The construction or the enforcement of a trust, including 
the enforcement or establishment of constructive or resulting 
trusts. 
(2) The establishment or enforcement of equitable estates 
rising from the conversion of property. 
(3) The foreclosure of mortgages and marshalling of liens in- 
cluding statutory liens. 
(4) The appointment, removal and control of trustees and re- 
ceivers. 
(5) The restraint of commission of torts. 
(6) The reformation and cancellation of instruments in writ- 
ing. ‘ 
(7) The restraint of actions or judgments at law. 
(8) The quieting of title to property, including the partition 
thereof. 
(9) The specific performance of contracts. 
(10) Injunction, accounting, subrogation or interpleader. 
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principles of justice as set out by Chief Justice Nichols, supra, 
inasmuch as no appeal was allowed in those cases in which a right 
to a jury trial was had below. 

Ohio General Code Section 12224, long since laid to rest after 
having been declared unconstitutional in Wagner v. Armstrong 
may well serve as a pattern for future legislation establishing 
the appellate jurisdiction of the Courts of Appeals. Today, after 
the 1944 amendment to Article IV, Section 6, the legislature has the 
power to re-enact Ohio General Code Section 12224 and perhaps in 
the not too distant future this statute granting an appeal in those 
cases in which the right to a jury trial is denied below, may be dis- 
covered and revitalized by the General Assembly so that con- 
sistency and stability may be restored in the field of the appellate 
jurisdiction of the Courts of Appeals in Ohio. 

William J. Lee 


Absolute and Qualified Nuisance in Ohio 


May a plaintiff, in Ohio, recover damages from a defendant 
city for injuries which she received when a car in which she was 
riding struck a tree at the edge of a street and in the right of way, 
no negligence being shown on the part of the city?! May a plaintiff, 
injured when she fell down a flight of stairs on a footbridge while 
momentarily blinded by a sudden burst of smoke from defendant’s 
locomotive below the bridge, recover without alleging and proving 
negligence on the part of the defendant railroad?’ Is a defendant 
city liable for damages resulting to plaintiff’s warehouse when a 
water-main, weakened by the city’s raising the level of the street 
containing it, burst, flooding the warehouse, plaintiff basing its 
action on nuisance, without a showing of negligence?* The Supreme 
Court of Ohio, in three recent decisions, answered these questions 
in the negative, holding that, in none of these cases did defendant’s 
act constitute an absolute nuisance, for which there would be lia- 
bility without a showing of negligence. 

This entire field of nuisance in Ohio has been vague and in- 
definite and the Supreme Court, particularly in the Taylor case, has 
sought to bring some order to this branch of tort law by setting 
up two classes of nuisance: those which are absolute or nuisances 
per se for which liability attaches without fault, and those which 





*Taylor v. Cincinnati, 143 Ohio St. 426, 55 N.E.2d 724, 155 A.L.R. 44 
(1944). 

? Metzger v. Pennsylvania, O. & D. Ry., 146 Ohio St. 406, 66 N.E.2d 203 
(1946). 

* Interstate Sash and Door Co. v. Cleveland, 148 Ohio St. 325, 74 N.E.2d 
239 (1947). 
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are nuisances arising from negligence, where negligence is the 
gravamen of the action and must be pleaded and proved. 


Activities which may constitute a nuisance are commonly di- 
vided into two classifications: public or common nuisance and 
private nuisance. A public nuisance affects an indefinite number of 
persons and is generally abated in an action by the people, acting 
through the state or municipality. Types of activity which are 
abatable as public nuisances are discussed elsewhere.* A public 
nuisance may become a private nuisance as to a particular indi- 
vidual if he be affected by it in a manner distinct from that in 
which the public in general is affected. The Restatement of Torts, 
Chapter 40, page 217, states that “when an individual suffers special 
damage from a public nuisance, he may maintain an action. This 
action for special damages arising out of the maintenance of a 
public nuisance is often confused with the action for private 
nuisance.” Private nuisance is said to be “traditionally restricted 
to invasions of interests in the use and enjoyment of land,” and, on 
page 220 “The feature that gives unity to this field is the interest 
invaded, namely, the interest in the use and enjoyment of land.” 
It should be noted, particularly with reference to the Taylor case, 
that the plaintiff relied on Ohio General Code Section 3714, which 
states in part that “The council shall have the care, supervision and 
control of streets ... and shall cause them to be kept open, in re- 
pair and free from nuisance.” This section obviously looks to the 
protection of interests other than those arising from the ownership 
of land. 


Some of the confusion involving the tort of nuisance, reflected 
in several Ohio opinions has come about by early attempts of 
English courts to qualify the original concept of English law, that 
anyone who caused harm to another had to make good regardless 
of fault. With the advance of civilization, the injustice of this rule 
became apparent and fault came to be regarded as the basis of tort 
liability. But there were exceptions to this rule, and absolute lia- 
bility continued to be imposed in certain cases, particularly those 
concerned with straying of animals and ultra-hazardous activity. 
Holmes, in his work, The Common Law, at page 154, said, “The 
possibility of a great danger has the same effect as the probability 
of a less one, and the law throws the risk of the venture on the 
person who introduces the peril into the community.” 


A further category in which absolute liability without fault 
would be imposed was announced in the celebrated English case, 
Rylands v. Fletcher,’ where the doctrine was set down that a person 
who, for his own purposes, brings onto his lands and keeps anything 





*30 Onto Jur. 324. 
*L.R. 3 H.L. 330, 37 L.J. Ex. 161, 19 L.T. Rep. 220 (1868). 
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not naturally there which is likely to do mischief if it escapes, is 
answerable for all damages if it does escape, regardless of fault. 
While at the time (1868) many jurisdictions in this country adopted 
this doctrine as the common-law rule, others, including Ohio, have 
refused to adopt it in toto, as being impracticable in an undeveloped 
country where the public policy was directed more for the encour- 
agement of industrial enterprise than for the protection of property 
interests.° But in a number of Ohio cases, the rule of Rylands v. 
Fletcher was followed,’ although the cases concerned ultra-hazard- 
ous activity, involving nitroglycerine, gunpowder, an unexploded 
bomb, escaping gas, and a public carrier. In only the nitroglycerine 
case,® was the Rylands case alluded to with favor and even then 
the court apparently was careful that it should not adopt the rule 
in its broad aspects. In one case, City of Barberton v. Miksch,’ 
where the facts were similar to those in the Rylands case, and the 
court could have declared for or against the rule, liability was based 
instead upon trespass, “for a seeping of water on the plaintiff's 
land,” the seeping being held the same as “casting” for the purposes 
of the trespass action. 


Nuisance, in its ordinary sense, has come to include activity 
which results in a recurring or continuing invasion of the plain- 
tiff’s interests, and therefore is distinguishable from those cases 
which fall within the rule of the Rylands case, although at least 
one text writer has treated it as an instance of nuisance by broad- 
ening the scope of liability therefor.1° A broad construction of the 
term nuisance by many American courts has permitted recovery 
for numerous things under this head which early English courts 
would not have permitted. In this way, some American courts, 
purporting to deny the Rylands doctrine, have frequently reached 
the same result. 


The court, in the Taylor case, supra, page 432, speaking through 
Judge Hart, categorized the several types of tortious conduct, list- 





*Armour & Co. v. Ott, Adm’x., 117 Ohio St. 252, 158 N.E. 189 (1927); 
O’Day v. Shouvlin, 104 Ohio St. 519, 136 N.E. 289 (1922); Langabaugh v. 
Anderson, 68 Ohio St. 131, 67 N.E. 286 (1903); City of Mansfield v. Balliett, 
65 Ohio St. 451, 63 N.E. 86 (1901); Defiance Water Co. v. Olinger, 54 Ohio 
St. 532, 44 N.E. 238 (1896); Huff v. Austin, 46 Ohio St. 386, 21 N.E. 864 
(1889); Ruffner v. Cincinnati, H. & D. Ry., 34 Ohio St. 96 (1877). 

"Bradford Glycerine Co. v. St. Marys Woolen Mfg. Co., 60 Ohio St. 560, 
54 N.E. 528, 71 Am. St. Rep. 740, 45 L.R.A. 658 (1899); City of Tiffin v. Mc- 
Cormack, 34 Ohio St. 638 (1878); Cleveland v. Ferrando, 114 Ohio St. 207, 
150 N.E. 747 (1926); Gas Fuel Co. v. Andrews, 50 Ohio St. 695, 35 N.E. 
1059, 29 L.R.A. 337 (1893); The Iron Ry. v. Mowery, 36 Ohio St. 418, 38 
Am. Rep. 597 (1881). 

*60 Ohio St. 560, 54 N.E. 528, 71 Am. St. Rep. 740, 45 L.R.A, 658 (1899). 

°128 Ohio St. 169, 190 N.E. 387, 12 Ohio L. Abs. 245 (1934). 

7 SALMOND, Torts 257 (6th ed. 1924). 
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ing, as class 3, “non-culpable acts or conduct resulting in accidental 
harm for which, because of the hazards involved, the law imposes 
strict or absolute liability notwithstanding the absence of fault.” 
Save for the emphasis on ultra-hazardous activity, this statement, 
although it should be classified as dictum, may be said to be an 
endorsement of the Rylands doctrine. At least it is in line with the 
gunpowder, nitroglycerine, and unexploded bomb cases already re- 
ferred to. Class 4, of Judge Hart’s category, is more significant, 
however. This type of tortious conduct involves “culpable acts of 
inadvertence involving unreasonable risks of harm.” Into this class 
plaintiff’s claim, in any of the three main cases, would have fallen, 
if he had been able to establish negligence on the part of the de- 
fendant. This broad class of conduct, loosely referred to as nuisance, 
really depends upon the negligence of the actor and such nuisances 
are properly controlled by ordinary doctrines of the law of negli- 
gence. Hence contributory negligence is a good defense to an action 
for nuisance resulting from negligence and plaintiff must show care 
proportioned to the danger. In a leading case on the subject," 
Justice Cardozo pointed out that in the primary meaning of 
nuisance, negligence is not a factor although the line between 
nuisance and negligence is a narrow one. But nuisance can grow 
cut of negligence. Thus, an act lawful in itself, may become un- 
lawful because of the manner in which it is being done. 


The absolute nuisance, or nuisance per se, sometimes arises 
from continuing activity which is unlawful in itself. It is also often 
used where the occupation is lawful, but because of the locale where 
it is done, the actor becomes an insurer for all persons who may 
be damaged thereby. Here arises the elusive sic utere tuo doctrine, 
which Justice Holmes has said teaches nothing but a benevolent 
yearning and which has been qualified as meaning, that a person 
must use his own property so as not to injure the rights of another. 
Thus the statement is meaningless unless the rights of the other 
person are established.'? In an Ohio case’* involving fine dust blown 
over plaintiff's land from defendant’s stone-cutting business, the 
court said, “Major use to which the district is put must establish its 
character, as regards existence of private nuisance.” Thus, a man 
who runs a poultry business which emits noxious fumes, may be 
held liable for maintaining an absolute nuisance even though he 
may show he came up to the highest possible standard of care in 
its operation, because, with respect to the location the business 





“McFarlane v. Niagara Falls, 247 N.Y. 340, 160 N.E. 391, 57 A.L.R. 1 
(1928). 

* RESTATEMENT, Torts § 826 (1939). “The utility of the actor’s 
conduct must be weighed against the gravity of the harm.” 

*Graham & Wagner, Inc. v. Ridge, 41 Ohio App. 288, 179 N.E. 693 
(1931). 
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should not have been there in the first place. Standard of care is 
an element of negligence and has no application in the field of 
absolute nuisance. “A nuisance does not rest on the degree of care 
used, for that presents a question of negligence, but on the degree 
of danger existing even with the best of care.”'* 

It will be observed that the activity of the defendants, in the 
three principal cases was lawful and, not being of an ultra-hazard- 
ous type, could not be classed as absolute nuisances. Thus, liability 
could be imposed only by showing that the acts became nuisances 
through the negligent manner of their performance. 

Finally, although the field of nuisance in Ohio must remain in 
doubt pending further judicial interpretations, the Taylor case has 
been particularly helpful in its discussion of this field. A clear-cut 
distinction, however, has been made in all three cases between 
absolute nuisance and nuisance arising out of negligence, and the 
law at the present may be said to be as follows: 


1. Absolute liability will continue to be imposed for 
damages resulting from the defendant’s ultra-hazardous 
activity (nitro-glycerine, gunpowder, etc.). 


2. Where defendant’s activity is unlawful, per se, he 
becomes an absolute insurer as to any harm which results 
therefrom. 


3. Where defendant’s activity is lawful, and not ultra- 
hazardous, and the plaintiff is injured thereby, plaintiff 
will be required to show that defendant’s activity had be- 
come a nuisance because of the negligent manner in which 
it was done. 


4. Where the nuisance is one which has resulted from 
negligence, the plaintiff, although pleading nuisance, will be 
required to show care proportioned to the danger, and con- 
tributory negligence will be a good defense. 


‘ 


William M. Cromer 





“20 R.C.L. § 3, p. 381. 























RECENT DECISIONS 


CONSTITUTIONAL LAW—EQUAL PROTECTION—GEORGIA STATUTE 
REQUIRING HOTEL FIRE ESCAPES DECLARED UNCONSTITUTIONAL 


The Winecoff Hotel fire in Atlanta resulted in the death of 
many guests. The hotel operators were indicted for involuntary 
manslaughter for failure to provide outside fire escapes as required 
by law. GA. Cone, tit. 52, §§ 201, 205 (1933) imposed this require- 
ment upon all hotels of three stories or more in height charging 
patrons $2 or more per day. On defendant’s demurrer to the in- 
dictment, held, the statute is unconstitutional as denying equal 
protection of the laws in that the monetary classification is arbi- 
trary, bearing no relation to the objective of protecting guests from 
fire hazards. Geele v. State, 43 S.E. 2d 254 (Ga. 1947) (one judge 
dissenting). 


The court majority reached its conclusion upon the familiar 
basis that classification must bear some rational relation to the 
legislative objective, Southern Railway Co. v. Green, 216 U.S. 400 
(1909); Stewart v. Anderson, 140 Ga. 31, 78 S.E. 457 (1913), which 
in this case was the safety of hotel patrons. From these premises 
they concluded that the exemption of hotels charging guests less 
than $2 per day constituted, as against hotels charging guests a 
higher rate, a discrimination amounting to denial of equal protec- 
tion. 

Where the objective was assumedly one of safety, as in the 
case at bar, statutes have been sustained that required all buildings, 
excepting residences, of a designated height to be provided with 
suitable fire escapes. Arms v. Ayer, 192 Ill. 601, 61 N.E. 851 (1901). 
Moreover, the courts have sanctioned classifications based upon 
differentiation of boarding houses from hotels, lodging houses, and 
apartment houses, Huff v. Selber, 10 F. 2d 236 (W.D. La. 1925); 
upon the number of floors in a hotel, Rose v. King, 49 Ohio St. 213, 
30 N.E. 267 (1892) ; and upon the number of rooms in a hotel, Miller 
v. Strahl, 239 U.S. 426 (1915). But, considering the designated pur- 
pose of the statute, a still further classification distinguishing more 
expensive hotels from those charging lesser rates appears hardly 
tenable in the absence of any evidence of a correlation between 
the size of hotels and the rates charged. 

If there be a reason for the $2 classification it has not elsewhere 
been legislatively recognized, either by neighboring southern states, 
Fia. Stat. §§ 511.01, 511.18 (1941); Axa. Conk, tit. 24, § 1, tit. 14, 
§ 187 (1940); Miss. Cope § 6999 (1942), or by more industrial states, 
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(e.g.) Micu. Stat. §§ 5.2772, 5.3401 (1935); Onto Gen. Cope §§ 843-1, 
1002, 1028-1 (1946); N. J. Star. §§ 29:1-1, 29:1-3 (1937). 

The dissenting justice, approving the classification as reason- 
able, regarded the statute not as a safety measure, since there can 
be no absolute safety, but rather as a diligence measure, and 
reasoned that the greater the compensation received for an act or 
service the greater the degree of diligence required. The justice 
also declared that the legislature must have intended the attain- 
ment of a maximum of diligence without overburdening all of the 
hotels to an extent that would necessitate an increase in rates such 
as would tend to deny hotel accommodations to people of meagre 
means. Although the judge failed to substantiate his reasoning 
with decided cases, it would appear that he was on a tack parallel to 
that of Mr. Justice Holmes in Keokee Consolidated Coke Co. v. 
Taylor, 234 U.S. 224, 227 (1914), wherein the latter declared that 
“a statute aimed at what is deemed an evil, and hitting it presum- 
ably where experience shows it to be most felt, is not to be upset 
by thinking up and enumerating other instances to which it might 
have been applied equally well, as far as the court can see.” The 
legislature may proceed cautiously, step by step, and the prohibi- 
tion need not be couched in all-embracing terms, Carroll v. Green- 
wich Insurance Co., 199 U.S. 401 (1905); Radice v. New York, 264 
U.S. 292 (1924), but rather may be limited to instances where detri- 
ment is specially experienced. Dominion Hotel v. Arizona, 249 U.S. 
265 (1919). 

The chapter of the Georgia Code under consideration also re- 
quires those hotels charging patrons $2 or more per day to provide 
clean bed linens; GA. Cong, tit. 52, §§ 201, 202 (1933); to screen all 
openings in the kitchen and dining room; id. §§ 201, 203; and to 
keep the closets and toilet rooms in a clean and sanitary condition; 
id. §§ 201, 204. From the decision in the principal case it would 
seem reasonable to suppose that these remaining provisions of the 
chapter would also be declared unconstitutional if ever contested 
since the $2 classification would presumably have no more reason- 
able relation to sanitary than to safety objectives. 


George D. Massar 
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EQUITY—SPECIFIC PERFORMANCE OF AUTOMOBILE SALES 
CONTRACT 


The plaintiff contracted to purchase a new Plymouth club 
coupe. The terms were “list price at time of delivery, choice of 
color, delivery . . . as soon as possible.” Down payment of a fifty 
dollar deposit was acknowledged. The defendant refused to de- 
liver. Held, the plaintiff was entitled to specific performance. De 
Moss v. Conart Motor Sales, Inc., 34 Ohio L. R. 535, 72 N.E. 2d 
158 (1947). 

It is believed that this is the first time, in Ohio or any other 
jurisdiction, that specific performance of a contract for the sale 
of a new automobile has been granted. 

In equity, one requirement for specific performance of a con- 
tract for the sale of a chattel is that such chattel be unique or, 
if uniqueness be absent, that the remedy at law be inadequate. 

The scarcity of a new automobile, at the present time, is so 
well recognized that a court would perhaps take judicial notice of 
the fact. The courts, however, have held that a chattel is not unique 
merely because it is scarce. Kirsh v. Zubalsky, 139 N.J. Eq. 22, 
49 A. 2d 773 (1946); cf. Griscom v. Childress, 183 Va. 42, 31 S. E. 
2d 309 (1944). 

In one area, that of commercial contracts, the courts of equity 
have granted specific performance of contracts for the sale of non- 
unique chattels. A breach in this area would involve the with- 
holding of a scarce item which would necessarily entail losses of a 
secondary nature, such as loss of capacity to manufacture or loss 
of profits from resale. Secondary losses are to be distinguished from 
the primary loss of the chattel itself. Scarcity pilus this secondary 
business loss seem to give the courts jurisdiction to grant specific 
performance on the basis of an inadequate remedy at law. Thus, 
where a brewing company, after the passage of the Eighteenth 
Amendment but prior to the time the Amendment became effec- 
tive, attempted to breach its contract to supply beer to a saloon, 
the court decreed specific performance. At that time it was dif- 
ficult to obtain quantities of the dwindling stock of beer. Welker 
v. The City Brewing Co., 11 Ohio App. 117, 30 Ohio C.C. 445 (1919) ; 
see The Equitable Gas Light Co. v. The Baltimore Coal Tar Co., 
63 Md. 285, 300 (1885); cf. Strause v. Berger, 220 Pa. 367 (1908); 
Texas Co. v. Central Fuel Oil Co., 194 Fed. 1 (C.C.A. 8th 1912). 
The fact that the buyer would be forced to pay a much higher 
price upon the market than the contract price is not, of itself, a 
sufficient ground for specific performance. See Fox v. Fitzpatrick, 
190 N.Y. 259, 266, 82 N.E. 1103, 1106 (1907). 

Ohio, along with thirty-one other states, has adopted the Uni- 
form Sales Act. Section 68 of the Uniform Sales Act, Ohio General 
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Code Section 8448, deals with specific performance of contracts 
for the sale of personal property and seems to authorize a wider use 
of the remedy. Section 8448 reads as follows: “When the seller has 
broken a contract to deliver specific or ascertained goods, a court 
having the powers of a court of equity may, if it thinks fit, on the 
application of the buyer, by its judgment or decree direct that the 
contract shall be specifically performed, without giving the seller 
the option of retaining the goods on payment of damages. .. .” 


But the courts in most of the states which have adopted the 
Act have construed Section 68 as a mere codification of their exist- 
ing state law. Glick v. Beer, 263 App. Div. 1016, 33 N.Y.S. 2d 833 
(1942); Outen Grain v. Grace, 239 Ill. App. 284 (1925). In one Ohio 
case, the court by way of dictum advocated interpreting Section 
8448 “to extend and modify it [equity jurisdiction] where neces- 
sary or proper to provide a uniform law of sales that would be 
common to all states adopting the same.” Hughbanks v. Browning, 
9 Ohio App. 114, 115 (1914). The court in the principal case did 
not explain its grounds for granting specific performance; how- 
ever, since neither uniqueness nor an inadequate remedy at law 
was found, this decree may well be based upon Section 8448, fol- 
lowing the dictum enunciated in Hughbanks v. Browning, supra. 
The Court of Appeals affirmed the Court in the principal case, but 
only the problem of agency was discussed. 


A prerequisite for specific performance, whether authorized 
by statute or based on general equitable principles, is certainty in 
the terms of the contract. Where a sales contract called for “a new 
1947 Studebaker two or four door Champion automobile,” a New 
York court said that it was for the sale of an unascertained auto- 
mobile, and, hence not specifically enforcible by the buyer. Kalinski 
v. Grole Motors, Inc., 69 N.Y.S. 2d 645 (Sup. Ct. 1946) ; accord, Daub 
v. Henry Caplan, Inc., 70 N.Y.S. 2d 837 (Sup. Ct. 1947); Goodman 
v. Henry Caplan, Inc., 188 Misc. 242, 65 N.Y.S. 2d 576 (Sup. Ct. 
1946); Cohen v. Rosenstock Motors, Inc. 188 Misc. 426, 65 N.Y.S. 
2d 481 (Sup. Ct. 1946). New York has adopted the Uniform Sales 
Act and the unsuccessful attempts to get specific performance in 
the above cited cases were based upon Section 68. 


The contract in the principal case is more definitive than the 
contracts in these New York cases, yet one of its terms is “choice 
of color.” However, notice the following language of a New York 
court, “ ‘One new car ... Make Plymouth Type Sedan Year 1946 
Color Open,’ a description which makes clear that the subject 
matter of the sale was not a specific car identified and agreed upon 
at the time the contract to sell was made, but a sale by description 
of an unascertained car.” Cohen v. Rosenstock Motors, Inc., supra. 


If the automobile in the principal case were to be used by a 
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traveling salesman or a physician, the result might be rationalized 
on the secondary business loss basis. But the inferences drawn 
from the facts lead to the conclusion that this automobile was to 
be used only for the plaintiff’s personal convenience and pleasure. 
It is not likely that the general equitable principles governing 
specific performance have been extended so far that scarcity alone 
either creates uniqueness or renders the remedy at law inadequate. 
The result in this case has apparently been reached through a 
broad interpretation of General Code Section 8448, in line with 
the dictum of Hughbanks v. Browning, supra. 


Donald W. Fisher 





EVIDENCE—PRESUMPTION OF LEGITIMACY—REBUTTABLE BY 
Bioop Test INVOLVING RH FAcTOR 


In a proceeding involving the paternity and support of a child 
born to a wedded mother, evidence, which showed that the husband 
could not be the father of the child due to incompatibility of blood 
when tested for the rh factor, was offered by defendant. Under the 
conventional ab-mn blood grouping tests the blood of the husband 
and the child was compatible. Held, the evidence was admissible 
and since it was unchallenged, it established that the husband 
was not the father of the child. Saks v. Saks 71 N.Y.S. 2d 797 
(Domestic Relations Court of City of New York 1947). 

The admissibility and relative weight of blood tests as evidence 
have been the subject of many critical articles in legal periodicals. 
2 Onto Sr. L. J. 203 (1936), 32 J. Crim. L. 458 (1941), 53 Harv. L. 
Rev. 285 (1939), 13 U. Or Cin. L. Rev. 446 (1939), 16 So. Cauir. L. 
Rev. 177 (1943). But it is believed that this is the first court which 
has accepted evidence concerning the much discussed rh factor. 


In Ohio, blood tests may be ordered upon the motion of the 
defendant in a bastardy proceeding, Ohio General Code Section 
12122-1, or by order of the court whenever it shall be relevant in 
a civil or criminal action, Ohio General Code Section 12122-2. 


Even where the defendant is not in fact the parent, the ab-mn 
blood grouping tests will indicate non-paternity in only one-third 
of such instances. The findings and result of such blood-grouping 
tests admitted in evidence are not conclusive of non-paternity but 
may be considered for whatever weight they have to prove the 
non-paternity of the putative father. State v. Wright. 59 Ohio App. 
191, 17 N.E. 2d 428 (1938), reversed on other grounds, 135 Ohio St. 
187, 20 N.E. 2d 229 (1939). It will not support a directed verdict. 
State v. Wright, supra. Nor will it support a motion for judgment 
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notwithstanding the verdict or a motion for a new trial. Slovak v. 
Holod, Jr., 63 Ohio App. 16, 24 N.E. 2d 428 (1939). Every child be- 
gotten in lawful wedlock is in law presumed to be legitimate. 
Powell v. State ex rel. Fowler 84 Ohio St. 165, 95 N.E. 660 
(1911). Such presumption is not conclusive and may be rebutted by 
evidence, which must be clear and convincing, that there was no 
sexual connection between husband and wife during the time in 
which the child must have been conceived. State ex rel. Walker Vv. 
Clark, 144 Ohio St. 305, 58 N.E. 2d 773 (1944). 

In Miller v. Anderson, 43 Ohio St. 473, 3 N.E. 605 (1885), the 
husband of a woman pregnant at the time of the marriage ceremony 
was conclusively presumed to be the father of the child. In State 
ex rel. Walker v. Clark, supra, the plaintiff became pregnant during 
a marriage to X which terminated in divorce. In bastardy proceed- 
ings against Y she submitted blood tests eliminating X. It was held 
that the evidence was admissible, though not conclusive. New York, 
under a similar statute and analogous previous decisions, held in 
Schulze v. Schulze, 35 N.Y.S. 2d 218 (1942) that the results of the 
blood tests plus the husband’s statement that there had been no 
intercourse with the wife during the period in which the child 
must have been conceived was enough to overcome the presump- 
tion of legitimacy of a child born in wedlock. 

Dr. Alexander S. Wiener testified in the instant case that the 
use of the rh factor will make possible the exclusion of the putative 
father in almost 55% of the situations where he is in fact not the 
parent, in contrast to the exclusion of approximately one-third 
of putative fathers under the ab-mn blood-grouping tests. Thus, 
while it is still possible for a promiscuous woman through the 
natural sympathy aroused in a jury to attribute the paternity of 
her child to one who is in fact not the father, since the blood tests 
are not held to be conclusive evidence, the blood tests will be 
persuasive in nearly,55% of the cases if the rh factor is to be con- 
sidered. 

Louis E. Evans 





IMUNICIPAL CORPORATIONS—ToRT LIABILITY 


The Village of Wyoming, Ohio, a municipal corporation, built 
a pistol and rifle target range within the corporate limits of the 
village on land devoted to a public purpose. These grounds were 
open to the use of the general public, and the target range was 
used by children with the knowledge of village policemen. One 
child was wounded by a shot from the rifle of another child, while 
both were on the target range. Held, the municipal corporation is 























1948] RECENT DECISIONS 175 


liable to the parent for expenses and to the injured, minor plaintiff 
for damages on the ground of a nuisance created and maintained 
by the village. Gaines v. Village of Wyoming, and Gaines, Jr. v. 
Village of Wyoming (two cases), 147 Ohio St. 491, 72 N.E. 2d 369 
(1947). 

Ohio General Code Section 3714 provides that municipal cor- 
porations shall keep public grounds free from nuisance. This pro- 
vision is in derogation of the common law, but such provision does 
not by implication impose liability for negligence not involving 
nuisance. Selden v. Cuyahoga Falls, 132 Ohio St. 223, 6 N.E. 2d 976 
(1937). 

Traditionally, liability of a municipal corporation for negligence 
of its servants or agents has been limited to cases in which the 
negligence occurred in the performance of proprietary functions; 
there was immunity in the area of governmental functions. Aldrich 
v. City of Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922). For 
examples of immunity see 6 McQuillin, Municipal Corporations 
§§ 2591, 2593 (Rev. 2d ed. 1937). But there has been liability for 
nuisance, without any governmental-proprietary distinction. 43 
C.J. 956, § 1734 (1927). For background and criticism see Prof. 
Borchard’s articles, “Government Liability in Tort,” 34 Yale L.J. 1, 
129, 229 (1924-25), 36 Yale L.J. 1, 757, 1039 (1926-27). 


Counsel for the village in the principal case contended that the 
construction and maintenance of a target range could not create, 
per se, an absolute nuisance, and further that only the failure of 
the police department to prevent shooting by children could pro- 
duce a nuisance in these circumstances, and that municipal cor- 
porations are immune from liability for negligence in the perform- 
ance of governmental functions. The village prevailed in the Court 
of Appeals. 77 Ohio App. 373, 66 N.E. 2d 162 (1946). 


The argument of the defendant village was met in a recent 
Pennsylvania case, cited with approval in the principal case. The 
facts were similar. There the court said that the breach of duty 
was not a failure properly to police, but rather a failure in a pro- 
prietary capacity to abate a dangerous condition existing on its 
property. And this is true, said the court, even though it could be 
abated only by the exercise of a governmental power by city 
police, wherein they failed. Stevens v. Pittsburgh, 329 Pa. 496, 198 
Atl. 655 (1938), affirming the opinion of Superior Court, 129 Pa. 
Sup. 5, 194 Atl. 563 (1936). The Gaines case holds the village liable 
“.. even though in the proper exercise of police power such viola- 
tion should have been suppressed or offenders apprehended and 
punished.” Supra, Syllabus 2, page 491. 


Thus it appears in these cases that negligence in the area of 
governmental functions may create the basis of liability when, as 
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here, that negligence is a sine qua non of a nuisance. Query: do 
these cases manifest an attempt to avoid the immunity rule, while 
maintaining it in form? 

Cases which seem to circumvent the rule of immunity by 
putting liability on the ground of nuisance are not uncommon. Pris- 
oners escaping from a workhouse so terrorized and annoyed the 
plaintiff in adjacent property that the municipality was liable in 
damages for a nuisance. District of Columbia v. Totten, 5 F. 2d 374 
(App. D.C. 1925). Operating under a city building permit, a build- 
ing contractor obstructed unreasonably a city street. When the city 
failed to take action, held (on demurrer), city liable with the con- 
tractor for nuisance. George Washington Inn, Inc. v. Consolidated 
Engineering Co., 75 F. 2d 657 (App. D.C. 1935). A city failed 
adequately to block or to secure corrugated pipe piled in a public 
park. A child was killed when other children caused sections of 
the pipe to roll about. Held, city liable on ground of nuisance. 
Gottesman, Adm’r. v. City of Cleveland, 142 Ohio St. 410, 52 N.E. 2d 
644 (1944). The plaintiff was injured by water when a fire hose 
was improperly connected at the hydrant, while firemen were 
actually engaged in fighting a fire. Held, a nuisance; city liable. 
Swindal v. City of Jacksonville, 119 Fla. 338, 161 So. 383 (1935). 
These are considered judicial expressions of dissatisfaction with the 
rule of immunity. 

The Ohio court has considered the nuisance cases as attacks 
upon the citadel of governmental immunity. Of the statute which 
requires a municipal corporation to keep streets and public grounds 
free from nuisance, Ohio General Code Section 3714, the court has 
said that the duty there imposed “is an exception to the rule of 
common law that no liability attaches to a municipality for negli- 
gence in the discharge of a governmental function.” City of Ham- 
ilton v. Dilley, 120 Ohio St. 127, 165 N.E. 713 (1929). 


In 1919, the Ohio court abandoned the governmental-proprie- 
tary formula, holding a city liable under respondeat superior for 
the negligence of a fireman, who was driving a fire truck at the time 
of an accident. Fowler, Adm’x. v. City of Cleveland, 100 Ohio St. 
158, 126 N.E. 72 (1919). But this assault was perhaps too bold, and 
the case was expressly overruled in another collision case, this time 
involving a police patrol wagon, negligently operated. Aldrich v. 
City of Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922). 

It is believed that the result in the principal case is a whole- 
some one, but also that the law should be settled. The nuisance 
cases seem to sabotage clarity in the law, of which there is a paucity 
in this area. 

It is submitted that change by legislation is more desirable. 
See Fordham and Pegues, Local Government Responsibility in 
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Tort in Louisiana, 3 La. L. Rev. 720 (1941). The Federal Govern- 
ment has furnished an example in the Federal Tort Claims Act, 
60 Stat. 843, 28 U.S.C.A. §§921-946 (Supp. 1946). Ohio has taken 
one step. Ohio General Code Section 3714-1 removed the immunity 
in negligence cases involving the use of motor vehicles in govern- 
mental functions other than police and fire protection. 


Charles W. Davidson, Jr. 





TAXATION—REAL AND PERSONAL PROPERTY OF 
MUNICIPAL TRANSIT System Not Exempt—Nort 
USED EXCLUSIVELY FOR PUBLIC PURPOSE 


The city of Shaker Heights owns and operates the transit sys- 
tem between that city and Cleveland. In June, 1945, the city filed 
an application for exemption from taxation for the tax year 1945. 
The exemption was claimed for all real and personal property of 
the transit system upon the ground that it was public property 
used for a public purpose within the meaning of Ohio General 
Code Section 5351. Held, that both the real and personal property 
of the transit system were taxable. City of Shaker Heights v. 
Zangerle, Auditor, 148 Ohio St. 361, 74 N.E. 2d 318 (1947). 


The court relied upon the case of Zangerle, Auditor v. City of 
Cleveland, 145 Ohio St. 347, 61 N.E. 2d 720 (1945). In that case the 
court argued that property of the transit system was not public 
property used exclusively for a public purpose because a transit 
system is a business operated primarily for profit. Since the Ohio 
Constitution, Article XII, Section 2, reads, “. . .General laws may 
be passed to exempt public property used exclusively for a public 
purpose,” it follows that the General Assembly has no power to 
exempt property not so used. It has been decided that Article XII, 
Section 2, applies only to real property and not to personal prop- 
erty. State ex rel. Struble v. Davis, 132 Ohio St. 555, 9 N.E. 2d 
664 (1937). Therefore, the court in the principal case could have 
upheld exemption of the personal property, even though the legis- 
lature lacked power to exempt the real property. However, the 
court declined to sustain exemption of either class of property. 
Ohio General Code Section 5351, reads, “public property used for 
a public purpose shall be exempt from taxation,” and the court 
thought that the personal property of the transit system did not fall 
within the statute. 

This case assumes particular importance in view of previous de- 
cisions of the same court. In 1896, a municipal gas works was held 
exempt from taxation and the court said that the statute which per- 














178 OHIO STATE LAW JOURNAL [Vol. 9 


mitted the exemption, Section 2732, Revised Statutes, (now Ohio 
General Code Section 5367), did not violate Article XII of the 
constitution because the property was used exclusively for a public 
purpose. Toledo v. Hosler, Treasurer, 54 Ohio St. 418, 43 N.E. 583 
(1896). Since private homes and businesses were furnished with 
gas from the municipal gas plant, it appears that the court construed 
the phrase, “exclusively for a public purpose,” to mean, “substan- 
tially all, or for the greater part used for a public purpose.” This 
view is affirmed by Toledo v. Jenkins, 143 Ohio St. 141, 54 N.E. 2d 
656 (1944). 

It was necessary, in order to justify exemption from taxation, 
that the real property of the transit system in the principal case be 
used exclusively for a public purpose. Otherwise, Article XII, Sec- 
tion 2, would have been contravened. The court said that the use 
of the property was not exclusively public. But it would seem that 
the use of the property for furnishing gas to both public and private 
outlets should, by the same criterion, have been held not an ex- 
clusively public use. The court stated that operating a transit sy- 
stem is a proprietary and not a governmental function. According 
to the court, an activity is proprietary if it involves a business 
usually operated for profit. There is some doubt, however, whether 
a transit system is a business usually operated primarily for profit 
while a gas plant is not. 


This distinction between proprietary and governmental func- 
tions drawn by the court should not have altered the decision in 
the principal case. The court was dealing with a constitutional pro- 
vision. The provision states, “public property used exclusively for 
a public purpose shall be exempt” (italics supplied). This language 
makes no distinction between activities which are governmental 
and those which are proprietary. Since no differentiation is made, 
it would seem to be irrelevant that the activity can be classed as 
proprietary because it is making a profit. The constitution requires 
only that the use be public; if it be a public use then the question 
of profit does not affect the constitutionality of the exemption. 


The principal case then, does not seem to be reconcilable with 
the earlier decisions, although the earlier decisions are not ex- 
pressly overruled. It has cast some doubt on the constitutionality 
of Ohio General Code Section 5367, which exempts municipally 
owned gas and water works from taxation. If tthe court meant to 
overrule Toledo v. Hosler, supra, then Section 5367 would be un- 
constitutional because it gives exemption to property not used ex- 
clusively for a public purpose. If it did not, then we must find a 
substantial difference between the municipal operation of gas works 
and the municipal operation of transit systems. 


An examination of the constitutions of the other states reveals 
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that in fifteen states the exemption of municipal property is not 
covered. In eighteen states all municipaily owned property is 
exempt, while in only nine states, (Ark., Fla., Kan., Ky., Minn., 
Ohio, Pa., Tenn., Tex.), do the constitutions provide that the prop- 
erty used exclusively for a public purpose is exempt. 


There have been many cases involving the exemption of mu- 
nicipal utilities from taxation in these nine states. Waterworks 
have generally been held exempt, City of Harlan v. Blair, 251 Ky. 
51, 64 S.W. 2d 434 (1933); City of Abilene v. State, 113 S.W. 2d 631 
(Tex. Civ. App. 1937) ; Anoka Co. v. City of St. Paul, 194 Minn. 554, 
261 N.W. 588, 99 A.L.R. 1137 (1935) ; City of Easton v. Koch, 152 Pa. 
Super. 327, 31 A. 2d 747 (1944), but not, according to two states, that 
part of the waterworks supplying water to other districts. City of 
Knoxville v. Park City, 130 Tenn. 626, 172 S.W. 286 (1914); City 
of Covington v. Commonwealth, 107 Ky. 680, 39 S.W. 836 (1897). 
Municipal light plants have been held exempt, Saunders v. City of 
Jacksonville, 157 Fla. 240, 25 So. 2d 648 (1946) ; A. & M. Cons. School 
District v. City of Bryan, 143 Tex. 348, 184 S.W. 2d 914 (1945); State 
ex rel. Becker v. Smith, 144 Kan. 570, 61 P. 2d 898 (1936), but there 
has been a split on the question of public housing. Ohio will not 
exempt it, Columbus Metropolitan Housing Authority v. Thatcher, 
140 Ohio St. 38, 42 N.E. 2d 437 (1943), while Florida will. State 
ex rel. Burbridge v. St. John, 143 Fla. 876, 197 So. 549 (1941). 
It can be seen that there is a marked similarity in the holdings of 
the courts of these nine states. Ohio is apparently the first to decide 
the question of tax exemption for municipal transit systems. It will 
be interesting to see whether the other states arrive at the same 
conclusion. 

Richard O. Gantz 





TORTS—DEFAMATION BROADCAST BY RADIO—LIBEL OR 
SLANDER 


Defendant broadcast defamatory remarks by reading from a 
script into a radio microphone. Held, defamatory remarks pub- 
lished in such a manner is libel and not slander. Hartman v. Win- 
chell, 296 N.Y. 296, 73 N.E. 2d 30 (1947). 


This case raises an important problem because here no special 
damages were alleged, nor were the words concerning the plaintiff 
slanderous per se since they did not defame his professional char- 
acter. Libel is usually held to be actionable per se and proof of 
special damages is unnecessary; but slander is, except in special 
cases, actionable only on proof of actual damage. These differences 
between libel and slander are the result of the historical origins 
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of the two actions. The rules relating to slander derive from the 
common law action on the case, the rules relating to libel, from 
criminal proceedings in the Star Chamber. SaLtmonp, Torts 371 
(10th ed. 1945). 


In distinguishing libel from slander the rule has been stated 
that false defamatory words, if spoken, constitute a slander; if 
written and published, a libel. This method of differentia has also 
been expressed in another manner, that libel comes to the eyes, 
slander to the ears. Most cases recognize these distinctions as being 
too general and declare other differentia to be decisive. In Ostrowe 
v. Lee, 256 N.Y. 36, 175 N.E. 505 (1931) it was held that in libel the 
defamatory matter is in some permanent form, while in slander 
it is conveyed by some transient method of expression. Another 
court stated the underlying distinction was the extent of the diffu- 
sion of the defamatory matter. Thorley v. Kerry, 4 Taunt. 355, 128 
Eng. Rep. 367, 371 (1812). One writer is of the opinion that the 
present tendency is to make the distinction on the basis of the 
potentiality of harm. Prosser, Torts 793. The Restatement of Torts 
§568 (3), suggests that in new and novel situations the deciding fac- 
tors in each case should be the area of dissemination, the deliberate 
and premeditated character of its publication, and the persistence 
of the defamatory conduct. 


The instant case seems to be in accord with the slight majority 
of the jurisdictions in holding the method of publishing defamatory 
remarks as a libel. The rationale of the decision is based upon an 
analogy to cases that have held the reading of a defamatory let- 
ter in the presence of others to be a sufficient publication to sus- 
tain an action for libel. De Libellis Famosis, 5 Coke’s Rep. 125, 77 
Eng. Rp. 250 (1610); Snyder v. Andrews, 6 Barb. 43 (1849); For- 
rester v. Tyrrell, 9 Times L. R. 257 (1893). This distinction has 
been criticized on the ground that the radio listener does not know 
whether the matter he hears is read or impromptu and if the lat- 
ter then the analogy of reading matter aloud from a paper would 
not apply. Davis, “Libel and Slander by Radio,” 34 Case and Com- 
ment 67. Other jurisdictions have placed their decisions of libel 
upon the ground that there is a close analogy between words 
spoken over a radio and libelous words contained in a newspaper. 
Sorensen v. Wood, 123 Neb. 348, 243 N.W. 82, A.L.R. 1098 (1932); 
Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W.D. Missouri 
1934). 


In Meldrum v. Australian Broadcasting Co. Ltd., (1932) V.L.R. 
425, an Australian court dealt with the problem and decided def- 
initely that defamatory material broadcast over the radio is slan- 
der, whether read from a script or not, because the publication is 
by word of mouth. Although Locke v. Gibbons, 164 Misc. 877, 299 
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N.Y. Supp. 188 (1937) was a case of an impromptu interpolation 
the court felt that it was not within their province to eradicate 
the long established distinction between libel and slander. “Libel,” 
said the court, “has always been considered as written, and slan- 
der as spoken, defamation.” Locke v. Gibbons, supra, at 880, 299 
N.Y. Supp. at 192. Any change, the court suggested, should be ac- 
complished by appropriate legislation. 

In some states the problem has been settled by legislation, 
but the statutes are not in accord. In Oregon (Laws 1931, c. 366, 
p. 681) and Washington (Laws 1935, c. 117, p. 329), defamation 
over the radio has been defined as libelous; while in California 
(Stats. 1929, c. 682, p. 1174), Illinois (Smith-Hurd II. Stats. c. 126, 
§§4-6), and North Dakota (Laws 1929, c. 117) radio defamation is 
declared to be slander. 

The court in the instant case did not determine what the basis 
of liability would have been had the defamatory matter been 
spoken extemporaneously. Field, J., in a concurring opinion stated 
that even extemporaneous remarks made over a radio should be 
libel because of the harm inherent in radio broadcasting with its 
potentially vast area of dissemination. If the permanency of form 
were used as the criterion of distinction, on this problem of im- 
promptu remarks, then the courts could easily conclude that such 
a publication results only in a slander. Also, jurisdictions which 
recognize only written defamation as constituting a libel would 
hold such a publication to be slander. However, if the area of 
dissemination or the potentiality of harm should be decisive in 
the differentia, then the courts might hold that extemporaneous 
radio remarks constitute a libel. If it be conceded that the tort 
of libel was created to meet the greater damage caused by the 
wider dissemination of the printed word over the spoken word, 
then (since the area of service for some radio stations far exceeds 
that of many newspapers) it would seem that there could be no 
satisfactory logic to support the assignment of a lesser remedy 
than libel to radio defamation. 

Charles Deitle 





TRUSTS—CHARITABLE TRUST—Cy PRES DocTRINE— 
DOCTRINE OF DEVIATION 


Testatrix left her entire estate to establish a “strictly private 
home” for full orphans of the United Lutheran Church of Miami 
County. Several provisions in the will seemed to point to the fact 
that the testatrix definitely contemplated that the house she had 
lived in should be used as an orphan’s home. It was admitted that 
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it was impracticable and inexpedient to carry out the specific terms 
of the trust, and the question is should the corpus of the trust be 
paid over to a Home near Springfield which is supported by the 
United Lutheran Church and admits children from Ohio and five 
other states? Held, the doctrine of cy pres could not be applied to 
this case because there was no general charitable intent to aid or- 
phans, but by the doctrine of deviation from the terms of the 
trust the court required the trustees to expend the trust funds for 
the care, maintenance and support of Miami County orphans dur- 
ing their residence at the Home near Springfield. Craft v. Shroyer, 
74 N.E. 2d 589 (Ohio App. 1947). 


When, in the case of a charitable trust, it becomes impossible 
or impractical to carry out the testator’s purpose, there is a 
question of whether the trust fails or whether the trust funds are 
to be applied to a similar charitable purpose. “The principle un- 
der which the courts attempt to save a charitable trust from failure 
by carrying out the more general purpose of the testator and 
carrying out approximately though not exactly his more specific 
intent is called the doctrine of cy pres.” Scotr Trusts, §399. The 
theory underlying the application of the doctrine of cy pres is that 
the court is carrying out the general intent of the testator. Craft 
v. Shroyer, supra. 


In Allen, Admr. v. City of Bellefontaine, 47 Ohio App. 359, 191 
N.E. 896 (1934), the testatrix had left her home to the city for 
the exclusive use of reputable physicians and surgeons of Belle- 
fontaine and Logan County. The house was to be used as a place 
to conduct meetings, carry on research, and as a private hospital. 
It became inexpedient to carry out the terms of the trust and the 
court held that the trust failed. The cy pres doctrine was not ap- 
plied because the testatrix indicated no general charitable intent. 
In another case where the testatrix left the residue of her real 
and personal estate for the purpose of establishing a home for 
deaf children on her estate, and it later became impracticable to 
carry out the trust, the court applied the cy pres doctrine and di- 
rected that the property be delivered to an already-established 
home for the deaf. Ely v. Malone, Atty. Gen., 202 Mass. 545, 89 N.E. 
166 (1909). Apparently the Allen decision was based on the fact 
that the testatrix desired to benefit the doctors but only according 
to a specific plan. She wanted her home set up as a memorial to 
her late husband. In the Ely case, on the other hand, the court felt 
that the testatrix intended to benefit deaf children in any event 
and not merely if it were practicable to establish a home on her 
estate. 


“A great exactness and strictness of construction is the rule 
in private trusts, while liberality and a broad general application 
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of the principles of equity are called in vogue in construing a will 
creating a charitable trust.” Gearhart v. Richardson, 109 Ohio St. 
418, 436, 142 N.E. 890, 895 (1924). It would seem that the court 
in the principal case was not so liberal when it held that cy pres 
would not save the trust. However, the finding that there was no 
general charitable intent precluded the application of the cy pres 
doctrine. Allen, Admr. v. City of Bellefontaine, supra. 


The court may direct or permit the trustee of a charitable trust 
to deviate from the terms of a trust to accomplish the purposes 
of the trust. RESTATEMENT, Trusts, §381. Deviation, however, will 
only be permitted to prevent failure of the purpose of a charitable 
trust. Findley v. Conneaut, 145 Ohio St. 480, 62 N.E. 2d 318 (1945). 
A charitable trust capable of being enforced will not be terminated 
because of the necessity for a small administrative change which 
does not alter the purpose or object of the trust. Gearhart v. Rich- 
ardson, supra. On the basis of cases involving charitable trusts 
which have been decided in the past, it is possible that in a fact 
situation like that of the principal case, many courts would have 
allowed the trust to fail when the finding of no general charitable 
intent precluded the application of the cy pres doctrine. However, 
in the principal case the court permitted a deviation from the 
terms of a trust to prevent its failure, Findley v. Conneaut, supra, 
and directed the trustees to expend the trust funds for the 
care of the orphans living in an already-established home. 
Thus by the application of the doctrine of deviation the trust 
was sustained and the orphans benefited in a case where 
the court could not apply the cy pres doctrine to carry out 
the intent of the testatrix. The instant case gan be differentiated 
from the Union Savings Bank and Trust Co. v. Alter, 103 Ohio St. 
188, 132 N.E. 834 (1921) where the court refused to permit devia- 
tion from the terms of the trust. The basis of the distinction is that 
the principal case involved a charitable trust while the Alter case 
involved a private trust. Chief Justice Marshall, dissenting in the 
Alter case, supra at 216, 132 N.E. at 842, thought that the majority’s 
decision reached a result, “unfortunate indeed if it is to become 
settled law of Ohio that trust estates are to be administered ac- 
cording to their strict letter, and no deviation is to be permitted 
even in cases where it is admitted that exigencies have arisen 
which are likely to be destructive of the very purpose of the trust.” 


A. J. Conkle 
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WORKMEN’s COMPENSATION—COURSE OF AND ARISING OUT OF 
EMPLOYMENT A DuAL REQUIREMENT 


The plaintiff, an inside employee of the defendant company, 
rode to work daily with a fellow employee, the car being custom- 
arily left on a company-owned parking lot near the plant. On one 
occasion, the plaintiff fell on the snow and ice covering the lot, was 
injured, and sought compensation. The Industrial Commission 
denied the claim; Common Pleas Court, on appeal, granted com- 
pensation; and Court of Appeals affirmed. Held, reversed. The 
injury was not incurred, “in the course of and arising out of the 
employment.” Walborn v. General Fireproofing Co., 147 Ohio St. 
507, 72 N.E. 2d 95 (1947). 


Ohio Constitution, Article II, Section 35 provides, “compensa- 
tion. . for injuries. . .occasioned in course of employment.” Ohio 
General Code Section 1465-68, provides, “Employee. . .injured. . .in 
course of employment. . .shall be entitled. . .to compensation. ‘In- 
jury’ as used in this section. . .shall include any injury received in 
the course of, and arising out of the employment.” Ohio Laws 1937, 
117 v. 109, in defining “injury”, incorporated for the first time in 
statutory form the requirement that a compensable injury must 
arise out of the employment as well as be incurred in the course 
of employment. 

Originally, Ohio’s statute and constitution required only that 
the injury be incurred in course of employment; however, the 
courts early read into the statute the requirement of “arising out 
of.” “It was. . .the intention of the framers of the amendment, and 
of the statute, to provide for compensation only to one whose injury 
was the result of of connected with the employment.” Fassig v. 
State, 95 Ohio St. 232, 247, 116 N.E. 104, 108 (1917). “The test. . .is 
whether the employment had some causal connection with the 
injury.” Ind. Comm. v. Weigandt, 102 Ohio St. 1, 130 N.E. 38 (1921). 
It is clear in Ohio by settled judicial determination and now by 
legislative enactment that an injury to be compensable must meet 
this dual requirement: first, the employee at the time of his injury 
must be in the course of his employment; and second, the injury 
must arise out of the employment. 

While it is obvious that an employee is not in the course of 
employment before he leaves home for work, courts have felt that 
there is some indefinite point prior to entering the employer’s 
premises at which the employee should be considered in the course 
of employment for purposes of compensation. This nebulous area 
is termed “zone of employment.” In Ohio it is not clear what is 
meant when the courts use zone; but it includes, at least, any area 
subject to the employer’s control, even though such area is outside 
the enclosure of the employer, if the employee has no option but 
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to pursue a given course when entering or leaving his employer’s 
premises. Ind. Comm. v. Barber, 117 Ohio St. 373, 159 N.E. 363 
(1927). The facts there involved an injury on a public street which 
terminated in a dead end at the plant entrance. Since this street was 
the only means of ingress and egress maintained by the employer, 
the employee was considered to be within the zone subject to the 
employer’s control. But see, Fike v. Goodyear Tire & Rubber Co., 
56 Ohio App. 197, 9 Ohio Op. 312, 10 N.E. 2d 242 (1937). For a dis- 
cussion of “zone” cases, see note, 5 Ouro Sr. L.J. 139 (1938). 


An injury arises out of the employment when there is a causal 
connection between the employment and the injury. Ind. Comm. v. 
Weigandt, supra. The employment must be responsible in some 
way for the injury. The causative danger must be peculiar to the 
employment and not common to the neighborhood. Mobile and 
O. R. R. v. Ind. Comm. of Ill., 28 F. 2d 228 (E.D. Cal. 1928). Thus, 
a delivery man admittedly in the course of his employment while 
driving on a public highway was injured when a tornado felled a 
telephone pole which landed on top of his automobile. The court 
held that the injury did not arise from the employment, because 
the employment subjected him to no greater danger of such an 
injury than the general public in using the highway. Slanina v. 
Ind. Comm., 117 Ohio St. 329, 158 N.E. 829 (1927). But a worker 
employed in the woods during the hunting season, who is acci- 
dentally shot by a hunter, is entitled to compensation since his 
employment reasonably increases the danger of such an injury. 
O. L. Shafter Co. v. Ind. Acc. Comm., 175 Cal. 522, 166 Pac. 24 (1917). _ 


In the principal case, plaintiff contended that the only pre- 
requisite for recovery of compensation was to show that he was in 
the zone of his employment when injured. This was clearly in- 
correct and the Supreme Court so held. An employee enters upon 
his employment upon reaching the zone under his employer’s con- 
trol, but he is entitled to compensation only if there is a causal 
connection between his injury and the employment. Ind. Comm. v. 
Barber, supra. The Supreme Court in the principal case said, 
“Clearly the plaintiff did not suffer an injury in the course of and 
arising out of his employment.” As has been seen, an employee 
within the zone subject to the employer’s control is considered, in 
Ohio, to be in the course of employment. Ind. Comm. v. Barber, 
supra. The court took no notice of the distinction between “course 
of” and “arising out of” the employment, and should have held that 
plaintiff was in the course of his employment. However, even 
though the injury occurred in the course of employment, it has 
already been seen that to receive compensation, plaintiff must also 
establish some causal relation between the employment and the 
injury. The entire city was covered with snow, and the public at 
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large was subject to the same danger of slipping and falling. 
Plaintiff was an inside employee, so the employment in no way 
increased the hazard of falling; therefore, the injury did not arise 
out of the employment, and on this ground, rather than the dual 
reason given by the court, it would seem that the plaintiff is not 


entitled to receive compensation. 
William B. Devaney 





